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IN THE CIRCUIT COURT OF MONTGOMERY COUNTY, ALABAMA 
  
 
SPENCER COLLIER,   ) 
  ) 

Plaintiff  ) 
  ) 
v.  )  

      )  03-CV-2016-900538 
ROBERT BENTLEY; et. al. ) 
 ) 
 ) 

Defendants. ) 
 

COLLIER’S OPPOSITION TO BENTLEY’S MOTION TO DISMISS 

I. INTRODUCTION  

Former Governor Robert Bentley comes before this Court claiming that because he was 

the Governor he had the absolute right to abuse his authority and intentionally cause harm to 

Spencer Collier and there is nothing Collier nor the Courts can do about it. During his term in 

office, Bentley truly believed he was above the law, often yelling that he was the “Chief 

Magistrate of the State of Alabama” and could do whatever he wanted. Bentley apparently 

thought the Office of Governor came with a crown even telling Mrs. Bentley’s Chief of Staff that 

because he was the Governor, people “bow to my throne.”  

Bentley’s grandiose and false sense of power was a large part of his downfall. He now 

asks this Court to grant him sovereign immunity in this civil case for his wrongful conduct under 

the theory that “the king can do no wrong.” However, as will be shown in detail below, neither 

the Alabama Constitution nor decisions by the Alabama Supreme Court support Bentley’s claim. 

The law is clear that while Governors are afforded some immunity, they do not have absolute 

immunity in all cases and most certainly not under the facts of this case. 
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II. FACTS 

As the Court is well aware, there is overwhelming documentation of Bentley’s illegal 

conduct and abuse of office. Investigations by the Attorney General, the Ethics Commission and 

the Special Counsel to the Impeachment Committee ultimately led to Bentley pleading guilty to 

crimes and resigning in disgrace. A copy of the “Pre-Hearing Submission of Special Counsel to 

the House Judiciary Committee on the Impeachment Investigation of Governor Robert Bentley” 

is attached as Exhibit A. Since the issues for this Court are presented in a Rule 12(b) Motion the 

Complaint can only be dismissed if “it appears beyond a reasonable doubt that the plaintiff can 

prove no set of facts in support of his claim that would entitle him to relief under some 

cognizable theory of law,” Jakeman v. Lawrence Group Mgt. Co., LLC, 151 So. 3d 1083, 1087 

(Ala. 2014) Therefore, Collier will not burden the Court with all the facts at this time, but 

instead, provide the Court with a short summary of the facts that support his claims. 

For several years, Collier served as an Alabama State Trooper and an elected Member of 

the Alabama Legislature. While serving in the Legislature, Collier met Bentley who was also a 

House Member. Collier and Bentley became friends as did their wives. When Bentley decided to 

run for Governor, Collier was one of the few people who supported Bentley. After Bentley 

accidently won the 2010 election, he appointed Collier to serve as the Director of Homeland 

Security. Collier underwent an extensive background investigation by the Federal Government 

and received the highest security clearance of anyone in the Executive Branch of State 

Government.  In 2013, the Legislature established the Alabama Law Enforcement Agency 

(ALEA) and consolidated twelve state law enforcement agencies into one. Bentley appointed 
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Collier to be the first Secretary of ALEA and tasked Collier with the enormous responsibility of 

setting up this new Agency. 

Collier served as Director of DHS and Secretary of ALEA with dignity and integrity. In 

fact, on February 19, 2016, shortly before he was fired over false accusations of misuse of funds, 

the State Examiners of Public Accounts issued a Report of its audit and examination of DHS and 

ALEA. In the Report, the State Examiners Office set out the parameters of its examination and 

stated the following:  

This report presents the results of an examination of the Agency and a review of  
compliance by the Agency with applicable laws and regulations of the State of  
Alabama. This examination was conducted in accordance with the requirements of the  
Department of Examiners of Public Accounts under the authority of the Code of Alabama 
1975, Section 41-5-14. Our examination was performed for the purpose of determining 
whether the public officers, agents, and employees of the Agency properly and lawfully 
accounted for all money and other public assets or resources received, disbursed, or in the 
custody of the Agency. Our examination included determining compliance by the 
Agency with state laws and regulations that pertain to financial transactions; 
personnel; safeguarding of state-owned assets, property, and resources; information 
dissemination, processing, and retention; and official actions, rulemaking procedures, and 
meetings. As a part of our examination, we also reviewed internal control policies 
and procedures relating to the areas listed above. 

 
The State Examiners concluded that “Tests performed during the examination did not 

disclose any significant instances of noncompliance with applicable laws and regulations.”  

Collier’s close friendship with Bentley and his job as the State’s Top-Cop, placed Collier 

in a very difficult position when details of Bentley’s affair with Rebekah Caldwell Mason were 

brought to light. Members of Bentley’s family asked Collier to intervene and counsel Bentley. 

Through the ALEA chain of command, Collier was made aware of Bentley’s and Mason’s 

inappropriate text messages and the now infamous tapes of their sexual phone conversations. 

This placed Collier in the extremely uncomfortable position of having to advise the Governor 

and close friend of his possible violations of the law related to the use of state funds or campaign 
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funds to further this affair. It also created a personal problem because Collier and his wife had 

for years been close with Bentley’s wife and the Bentley family. 

As more information about the Bentley-Mason affair came to light, Bentley began 

abusing his authority by intimidating and threating to punish anyone who offended Mason or 

talked bad about her. The Special Counsel found “that Governor Bentley directed law 

enforcement to advance his personal interests and, in a process characterized by increasing 

obsession and paranoia, subjected career law enforcement officers to tasks intended to protect his 

reputation.” (p. 2) Among many other things, Collier will prove that Bentley did the following 

unethical and abusive acts: 

1. He directed the Head of his Security Detail to meet with female staff in the 

Governor’s office whom Bentley believed were gossiping about his affair with Mason 

and demand that they stop talking about her;  

2. He ordered Collier and ALEA Special Agents to try to dig up dirt on attorney and 

journalist Donald Watkins because Bentley was upset about Watkins’ reporting 

details of the Bentley-Mason affair on Facebook, which Collier refused to do; 

3. He ordered the Head of his Security Detail to travel to Tuscaloosa to attempt to 

convince one of Bentley’s sons to turn over the tapes; 

4. He ordered Collier to go to one of Bentley’s assistant’s home to confront her about 

Bentley’s fear that she had possession of the tapes; 

5. He threatened Mrs. Bentley’s Chief of Staff who Bentley believed was responsible 

for the making the tapes including telling her she would never get a job again in 

Alabama if she told anyone about “the tapes.” He also warned her to “watch herself,” 

that she “did not know what she was getting into.”  
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6. He ordered Collier to research criminal laws and be prepared to arrest Mrs. Bentley’s 

Chief of Staff because Bentley believed she had made the recordings and possessed 

copies; 

7. He attempted to use ALEA special investigators to conduct investigations into 

truthful but embarrassing letters about Mason;  

8. He instructed Collier and ALEA Special Agents to go to Mississippi and try to 

intimidate his daughter-in-law, whose only concerns were to end the Bentley-Mason 

affair and restore the Bentley family; and 

9. He even wanted Collier to look into arresting Mrs. Bentley for making the tapes. 

Despite all of this, Collier continued to run ALEA effectively and efficiently. Although 

Collier had lost a great deal of personal respect for Bentley, he maintained a good professional 

working relationship with Bentley. In fact, in Bentley’s State of the State address on February 2, 

2016, Bentley only praised Collier and one other Cabinet Member by name. Specifically, 

Bentley stated that “led by Secretary Collier, the Alabama Law Enforcement Agency works 

tirelessly to protect our people, whether it is increased security measures at large gatherings, or 

identifying and investigating potential terrorist threats, our men and women in law enforcement 

will always stand to protect the people of this state. One year after its full implementation, 

ALEA has become one of the most efficient and effective agencies in the state.” 

Things only changed between Collier and Bentley when Collier refused to follow 

Bentley’s unlawful order to lie to the Attorney General’s Office (AGO). This came about as a 

result of lawyer and radio host Barron Coleman showing up at ALEA’s office demanding to 

speak with Collier. Collier met with Coleman who accused an Assistant AG involved in the 

Mike Hubbard Ethics case of leaking Grand Jury information. Collier assigned Senior Special 
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Agent Jack Wilson to interview Coleman. After meeting with Coleman, SSA Wilson opened an 

investigation, but eventually Wilson and Collier concluded there was insufficient evidence to 

establish probable cause that a crime had been committed. After consulting counsel, Collier and 

his staff concluded that the AGO had not violated the Grand Jury Secrecy Act and the 

investigation was closed.  

On February 2, 2016, Hubbard’s legal team filed a Motion to Dismiss the Hubbard 

indictment, accusing the AGO of misconduct and attached an affidavit by Coleman accusing the 

AGO of crimes similar to the accusations Coleman made to ALEA. The AGO contacted ALEA 

seeking confirmation and testimony confirming that the ALEA investigation determined there 

was no probable cause and that the investigation was closed.  

On February 8, 2016, a meeting was held at the Governor’s office with Bentley, Collier, 

SSA Wilson, Collier’s Executive Counsel and the Governor’s Legal Advisor. Collier advised 

Bentley that Assistant AG Matt Hart requested testimony from Collier and Wilson regarding the 

fact that the ALEA investigation was closed. Collier told Bentley that they preferred giving 

affidavits rather than being subpoenaed to court. Bentley told Collier to tell Hart ALEA is still 

investigating the matter, which Bentley knew was not true. Bentley also ordered Collier and SSA 

Wilson not to give affidavits. Collier advised Bentley that he could not and would not lie to the 

AG and that they had to cooperate with the AG. Collier further explained that giving affidavits is 

standard procedure between law enforcement and prosecutors. On the following day, Collier and 

Wilson executed truthful affidavits and sent them to Hart. A few days later, Hart filed a response 

to Hubbard’s motion and attached Collier’s and Wilson’s affidavits. The Motion and affidavits 

were published by the media.  
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On February 16, 2016, Collier and his staff were summoned to the Governor’s Office for 

what Collier and others refer to as the “Ass-Chewing Meeting.” Present at the meeting were 

Collier, Wilson, and other senior staff at ALEA. Other people at the meeting included Bentley, 

Mason, his Legal Advisor and his Press Secretary. During the meeting, Mason and then Bentley 

berated Collier and his staff for disobeying Bentley’s order to not give the affidavits.  

The Special Counsel to the Impeachment Committee concluded and facts will be 

produced at trial to show that Bentley and Mason had become concerned that the AGO was 

investigating illegal and unethical conduct by Bentley related to his affair with Mason. They also 

realized that Collier’s respect for the rule of law was stronger than his loyalty to the Governor. 

Bentley and Mason feared that Collier would cooperate with the AGO pertaining to Bentley’s 

criminal conduct. Bentley then decided to punish Collier and appoint someone in his place who 

he could trust, even with illegal conduct.  

The following morning, Bentley placed Collier on medical leave and appointed 

Defendant Stan Stabler as Acting Secretary of ALEA. Bentley told Stabler that he was 

promoting him over more senior ALEA officers because he trusted Stabler. Within a few hours, 

Bentley met with Chuck Dean, who at the time was a reporter with al.com. Later that day, Dean 

published a story quoting Bentley saying “that he met with Collier and others in an attempt to get 

to the bottom of why his orders were not followed and hear Collier's explanation of why he had 

done what he did.” Bentley also stated that “I don't find his (explanation) acceptable, I don't 

accept the fact they did what I asked them not to do. So, I will be dealing with that." Clearly, 

Bentley’s forced placement of Collier on medical leave and Bentley’s comments to the Press 

were to punish Collier for not lying to the AGO. 
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On March 22, 2016, Bentley fired Collier and issued a Press Statement saying “After 

placing Collier on medical leave a few weeks ago to allow him to recover from back surgery, 

Acting ALEA Secretary Stan Stabler identified several areas of concern in the operations, 

policies and procedures at ALEA. After an internal review, the ALEA Integrity Unit found a 

number of issues, including possible misuse of state funds. I am disappointed to learn these facts, 

and today, I relieved Collier of his duties as ALEA Secretary.” Bentley told Chuck Dean for 

publication that “The findings have been turned over to the state's Attorney General's office for 

action.” Collier will prove that this statement was just a pretext for Bentley’s personal motivation 

to hurt Collier. Apparently, Bentley was not aware of the Audit and Report by the State 

Examiners of Public Accounts which concluded that Collier had not misused State funds. 

On numerous occasions after that, Bentley, Stabler and members of their staffs at their 

directions made public statements wrongfully accusing Collier of criminal conduct. For example, 

on April 1, 2016, the Governor’s Office through Deputy Legal Advisor Carrie McCollum, 

responded to an Open Records request from television station WALA to provide the ALEA 

Integrity Unit Internal Review and stated “your request relates to an ongoing criminal 

investigation and for this reason are not required to be produced.” Similarly, on April 12, 2016, 

ALEA attorney Tim McCollum responded to an Open Records request from The Anniston Star 

declining a request for the ALEA report “as these items have already been turned over the 

Attorney General’s Office and are part of a pending criminal investigation.”  

Eventually, Collier was cleared of any criminal conduct and most importantly the AGO 

issued a Statement in which it stated, among other things, that “no witness provided credible 

evidence of criminal misuse of state funds. No witness provided credible evidence of any other 
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criminal violation on the part of former Secretary Collier. Finally, no witness established a 

credible basis for the initiation of a criminal inquiry in the first place.”  

The evidence will prove that the ALEA Investigation was solely to dig up dirt on Collier 

and was consistent with Bentley’s pattern of using law enforcement personnel and state 

resources to hurt those who crossed Rebekah. Among many other things, Collier will prove the 

following:  

1. The Ethics Commission found there was probable cause that Bentley violated the 

Alabama Ethics Act by using public resources, including subordinate personnel under 

his control, for personal gain; 

2. The ALEA Investigation was an Administrative Investigation only. SSA Bickhaus 

who was assigned to investigate Collier was not a criminal investigator; she handled 

only potential administrative violations.  

3. Bickhaus was ordered by Defendants Stabler and Robinson to continue investigating 

Collier even after Collier was fired. This was a gross misuse of state resources and a 

violation of the Alabama Ethics Act because after Collier was fired there was nothing 

else to investigate from an administrative standpoint. There was no additional 

administrative punishment that the Governor could imposed on Collier —he could 

not fire Collier again; he could not suspend Collier with or without pay; he could not 

reprimand Collier, etc.  

4. The Special Counsel to the Impeachment Committee concluded that the likely 

purpose of the Report of the internal administrative investigation was to further 

demonize Secretary Collier, who first publicly confirmed the existence of a 

relationship between Governor Bentley and Mason. 
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5. Robinson, should not have been involved in the investigation. His role was to answer 

legal questions only as needed. The facts will prove that Robinson orchestrated the 

investigation and required Bickhaus to include false and derogatory information about 

Collier in her Report. Among other things, the Report falsely accused Collier of 

having an illegitimate child, which even if true was not a ground for an administrative 

discipline;  

6. Contrary to standard ALEA procedures, Robinson would not let SSA Bickhaus 

interview Collier or obtain information from Bentley.  

7. Upon good and reliable information, someone involved in the investigation accessed 

confidential information about Collier’s prescription medications without a bona fide 

law enforcement purpose;  

8. Collier’s home was geo-fenced to monitor his and his wife’s use of social media 

without a bona fide law enforcement purpose; and  

9. As a matter of law and procedure, Bentley should not have released the ALEA Report 

to the media. Even Stabler and SSA Bickhaus say the Report should not have been 

released.   

Despite the overwhelming information of Bentley’s illegal abuse of power, he comes 

before this Court claiming his actions were merely a part of “executing his duties of the Office of 

Governor.” Collier begs to differ. Using State resources to further and cover up an affair and then 

using law enforcement resources to try to personally harm and discredit a key witness is not a 

perk of being Governor. 

III. SECTION 14 IMMUNITY 
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Article I, Section 14 of the Alabama Constitution only provides that “the State of 

Alabama shall never be made a defendant in any court of law or equity.” Contrary to 

Bentley’s position, Section 14 does not provide absolute sovereign immunity to a governor in 

every case. The extensions of absolute immunity beyond just the State have been judicially 

created and limited to arms or agencies of the State, Raley v. Main, 987 So. 2d 569, 575 (Ala. 

2007) and actions against state officers in their “official” capacities when those actions are, in 

effect, actions against the State. Lyons v. River Road Constr., Inc., 858 So.2d 257, 261 

(Ala.2003). The Supreme Court has made clear that absolute immunity does not grant relief from 

liability to constitutional and executive officers in all cases.  Gill v. Sewell, 356 So.2d 1196, 1198 

(Ala.1978) (“Section 14 does not necessarily immunize State officers and agents from individual 

civil liability”). It is also settled that a state officer or employee may not escape tort liability by 

“arguing that his mere status as a state officer cloaks him with the state’s constitutional 

immunity.”  Barnes v. Dale, 530 So. 2d 770, 781 (Ala. 1988). 

Whether Section 14 Immunity serves as a defense to an action against a state officer, 

including a governor sued in his individual capacity, depends upon the degree to which the 

action involves a State interest. Ex parte Davis, 930 So. 2d 497, 500 (Ala. 2005) The “cases 

adhere to the view that the State has an interest such as will prohibit suit against the State official 

or employee where the action is, in effect, against the State.” Taylor v. Troy State Univ., 437 

So.2d 472, 474 (Ala.1983). An action is deemed to be against the State “when a favorable result 

for the plaintiff would directly affect a contract or property right of the State, or would result in 

the plaintiff's recovery of money from the State.” Alabama Dep't of Transp. v. Harbert Int'l, Inc., 

990 So.2d 831, 840 (Ala.2008) (quoting Alabama Agric. & Mech. Univ. v. Jones, 895 So.2d 867, 

873 (Ala.2004)) (emphasis omitted). Such is not the case here. Bentley is being sued in his 
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individual capacity only; not in his official capacity. Bentley will be personally responsible for 

paying a judgment in favor Collier. A judgment will not result in recovery of money from the 

State Treasury. Simply put, this case is not “one against the State” as Bentley claims in his 

Motion. 

The Supreme Court also has made clear that a constitutional officer can be held 

individually liable in tort for conduct outside “the course and scope of the officer's employment.” 

See, Ex parte Haralson, 853 So. 2d 928, 933 (Ala. 2003); Cooper v. Smith, 1:12-CV-889-WKW, 

2013 WL 252382, at *2 (M.D. Ala. Jan. 23, 2013) For example, Sheriffs, who Bentley admitted 

in his Motion are executive officers and are afforded the same immunity as a governor, do not 

have absolute immunity in all circumstances. See Coleman v. City of Dothan, 598 So.2d 873, 875 

n. 2 (Ala.1992) (“We are careful to point out …that a sheriff is not entitled to absolute immunity 

in all situations.”); White v. Birchfield, 582 So.2d 1085, 1088 (Ala. 1991) (“[B]y this opinion, we 

are not to be understood as granting absolute immunity to a sheriff in all situations.”)   In 

Haralson, the Supreme Court reviewed the trial court’s denial of a Motion to Dismiss on claims 

against a deputy sheriff. The Court recognized that Sheriffs are executive officers and that they 

and their deputies are sometimes afforded absolute immunity, but only when acting in the line 

and scope of their employment. In denying the deputy’s Petition for Writ of Mandamus, the 

Court held the following: 

We cannot conclude, at this early stage of the proceedings, without evidence showing 
that at the time of the accident he was acting within the line and scope of his 
employment, that Deputy Haralson is entitled to immunity. No State officer, such as a 
deputy sheriff, can avoid tort liability simply by claiming that his “ ‘mere status as a 
[S]tate official cloaks him with the [S]tate's constitutional immunity.’ ” Phillips, 555 
So.2d at 83 (quoting Barnes v. Dale, 530 So.2d 770, 781 (Ala.1988)); see also Mitchell, 
598 So.2d at 806. It is conceivable that Griffith could prove facts that would show that at 
the time of the accident Deputy Haralson was on a personal errand or otherwise had 
departed from the line and scope of his employment. If so, Griffith “may possible 
prevail” on her claims. See Nance, 622 So.2d at 299. Given the question presented by this 
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mandamus petition—whether the trial court should have dismissed Griffith's claims 
against Deputy Haralson on the ground that he is entitled to State immunity—we 
conclude that Deputy Haralson has not shown that he has “ ‘a clear legal right ... to the 
order sought.’ 
 

Id. at 933 (Ala. 2003) 

Similarly, in Cooper, Federal Judge Keith Watkins denied a Motion to Dismiss filed by a 

deputy. Judge Watkins noted that “under § 14 of the Alabama Constitution, deputy sheriffs, as 

alter egos to the Sheriff, are absolutely immune from state-law claims for damages whenever the 

acts that are the basis of the alleged liability were performed within the course and scope of the 

officer's employment. The key question, then, is whether Defendants were acting in the course 

and scope of their employment.” Here, Collier will prove that Bentley not only acted outside of 

the scope of the Office of Governor, but also grossly abused his authority. Therefore, Bentley’s 

Motion to Dismiss must be denied. 

Again, contrary to Bentley’s position, the law is clear that a state officer or employee is 

not protected by § 14 when he acts willfully, maliciously, illegally, fraudulently, in bad faith, 

beyond his authority, or under a mistaken interpretation of the law. White v. Birchfield, 582 So. 

2d 1085, 1088 (Ala. 1991); Phillips v. Thomas, 555 So. 2d 81, 83 (Ala. 1989) See also,  Lumpkin 

v. Cofield, 536 So.2d 62, 65 (Ala.1988); Barnes [v. Dale, 530 So.2d 770 (Ala.1988) ], at 782; 

DeStafney v. University of Alabama, 413 So.2d 391, 393 (Ala.1981); Gill v. Sewell, 356 So.2d 

1196, 1198 (Ala.1978); Unzicker v. State, 346 So.2d 931, 933 (Ala.1977); St. Clair County v. 

Town of Riverside, 272 Ala. 294, 296, 128 So.2d 333, 334 (1961) 

In Ex parte Lawley, 38 So. 3d 41, 43–44 (Ala. 2009), suit was brought against several 

employees of the Department of Conservation, including its Director, a Cabinet Appointee. In 

considering whether the Defendants were entitled to State Immunity under Article I, § 14, the 

Supreme Court held as follows:   
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As this Court stated in Patton, “[i]t is not for this court to determine, based on the 
complaint, whether the plaintiff will ultimately prevail, but only if he may possibly 
prevail.” 646 So.2d at 10. It is conceivable that the families could prove facts that would 
show that one or more of the employees failed to discharge duties pursuant to a checklist 
or acted willfully, maliciously, fraudulently, in bad faith, beyond his authority, or under a 
mistaken interpretation of the law. If so, the families “may possibly prevail” on their 
claims. Therefore, the trial court properly denied the employees' motion to dismiss the 
claims stated against them in their individual capacities. 

 
After the parties have had the opportunity to conduct discovery, the employees will have 
the opportunity to seek a summary judgment on the ground that they are entitled to State-
agent immunity. If they make such a motion based on that ground and the trial court 
denies it, then they can again ask this Court to review their immunity claims, either by 
petitioning for permission to appeal, pursuant to Rule 5, Ala.R.App.P., or by petitioning 
for a writ of mandamus, pursuant to Rule 21, Ala.R.App.P. 

 
Collier has properly alleged that Bentley’s wrongful acts were willful, malicious, fraudulent, in 

bad faith and beyond his authority and can produce overwhelming evidence to support this 

position. Accordingly, Bentley is not entitled to be dismissed at this initial stage. 

 In summation, Section 14 Sovereign Immunity only applies to the Sovereignty—the 

State. The Supreme Court’s extension of absolute immunity to Sheriffs and Governors does not 

apply when the actions are outside the course and scope of the officer's employment or willful, 

malicious, illegal, fraudulently, in bad faith, beyond his authority or an illegal abuse of power, 

which is the case here.  

  

IV. BENTLEY’S CASES 

Bentley has not and cannot cite any Constitutional provision, State statute or Supreme 

Court decision which provide that a Governor is immune for every wrongful act he commits 

while in office. In fact, several of the cases Bentley cites directly contradict his own argument.  

As one example, on page 4 of his Motion, Bentley cites Ex parte Retirement Sys. of 
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Ala., 182 So. 3d 527, 533–34 (Ala. 2015) claiming that case stands for the proposition that “this 

Court should dismiss the claims against the Governor for lack of subject-matter jurisdiction 

because, as a constitutional officer—and unlike other, non-constitutional officers within the 

executive branch—the Governor has absolute immunity from suit for actions taken while 

executing the duties of his office.” That is simply wrong in several ways. First, the Governor at 

that time was not a party to the RSA lawsuit. Second, the state defendants in that case were sued 

in their “official capacities” and not in their “individual capacities.” Id. at 529. Most importantly, 

citing its prior ruling in Ex parte Moulton, 166 So. 3d 1119 (Ala. 2013) the Supreme Court stated 

the following: 

§ 14 does not bar “actions for damages brought against State officials in their individual 
capacity where it is alleged that they had acted fraudulently, in bad faith, beyond their 
authority, or in a mistaken interpretation of law, subject to the limitation that the action 
not be, in effect, one against the State.” 116 So.3d at 1141. However, as noted in Ex parte 
Bronner, 171 So.3d 614, 622 (Ala.2014): “[A]ny action against a State official that 
seeks only to recover monetary damages against the official ‘in [his or her] 
individual capacity’ is, of course, not an action against that person in his or her 
official capacity and would of necessity fail to qualify as ‘an action against the State’ 
for purposes of § 14.”   

Ex parte Ret. Sys. of Alabama, 182 So. 3d at 533.  

Similarly, Wheeler v. George, 39 So. 3d 1061 (Ala. 2009) does not support Bentley’s 

claim that he is entitled to be dismissed on a 12(b) Motion. Wheeler was an appeal of a summary 

judgment for Governor Siegelman; the case was not dismissed on a 12(b) Motion. In addressing 

the issue of immunity, the Supreme Court stated that “if a sheriff, by reason of his or her status 

as a constitutional officer, enjoys immunity from liability for monetary damages stemming from 

activities performed while executing the duties of the office, then, a fortiorari, a governor is 

entitled to the same immunity. Id. at 1092. Here, Bentley was not executing duties or activities of 

the Office of Governor; he was acting out of his own self-interests outside his duties to destroy 
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the lives of Collier and others who dared talk about Bentley’s girlfriend. In addition, the 

Supreme Court held that Governor Siegelman was granted immunity based “on the facts here 

presented.” Id. at 1093. In no way did the Court even remotely suggest that Siegelman or any 

other Governor is entitled to immunity as a matter of law in all cases. 

All Ex parte Donaldson, 80 So. 3d 895, 900 (Ala. 2011) stands for is that in some fact 

situation Sheriffs and their deputies are afforded absolute immunity. However, there are other 

fact situations where they are not afforded absolute immunity. The Supreme court has made 

clear that Sheriffs and deputies do not have absolute immunity in all circumstances. Ex parte 

Haralson, 853 So. 2d 928, 933 (Ala. 2003); Cooper v. Smith, 1:12-CV-889-WKW, 2013 WL 

252382, at *2 (M.D. Ala. Jan. 23, 2013); Coleman v. City of Dothan, 598 So.2d 873, 875 n. 2 

(Ala.1992) (“We are careful to point out …that a sheriff is not entitled to absolute immunity in 

all situations.”); White v. Birchfield, 582 So.2d 1085, 1088 (Ala. 1991) (“[B]y this opinion, we 

are not to be understood as granting absolute immunity to a sheriff in all situations.”)  The 

Supreme Court did not hold in Donaldson nor in any other case that a Governor, Sheriff or 

deputies are granted absolute immunity in all cases. 

The facts in Lewis v Bentley decided by Judge Hobbs are drastically different. Ray Lewis 

was Head of Bentley’s Security Detail and “body-man.” Bentley wanted Lewis with him at all 

times and gave orders to pay Lewis dollar-for-dollar for his overtime. When the amount of 

Lewis’ pay became public, Bentley threw Lewis under the bus and told the Press he did not have 

anything to do with the overtime pay. Unlike Collier, Lewis was not fired, but voluntarily retired; 

Bentley did not own up to the Press about Lewis’ overtime pay, but he did not publicly accuse 

Lewis of crimes; Bentley did not order ALEA to try to dig up dirt on Lewis; Bentley did not try 

to get Lewis prosecuted for crimes he did not commit; and Bentley did not provide an internal 
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ALEA Report to the Press that contained private and false information about Lewis. Irrespective 

of the lack of binding effect of Judge Hobbs ruling on this Court, the mere fact that a Governor is 

granted immunity in one case does not mean he is entitled to immunity in all cases. The Supreme 

Court has made clear that each case must be judged on its own facts and merits. 

 In summary, there is no authority to suggest that a Governor is entitled to immunity as a 

matter of law in all cases. Each case must be decided on its own facts. Bentley’s conduct is 

simply not protected by § 14 here and he is not entitled to sovereign immunity as a matter of law. 

 

V. FAILURE TO STATE A CLAIM 

The law is clear that this Complaint cannot be dismissed on a Rule 12(b)(6) Motion 

“unless it appears beyond a reasonable doubt that the plaintiff can prove no set of facts in support 

of his claim that would entitle him to relief under some cognizable theory of law”. E. g., 

Jakeman v. Lawrence Group Mgt. Co., LLC, 151 So. 3d 1083, 1087 (Ala. 2014) Each of the 

Counts in Collier’s Complaint and Amended Complaints properly state valid causes of action 

and “cognizable theories of law.” As this Court well knows, a 12(b) Motion is not the time to 

resolve factual disputes. The Supreme Court has made clear that on a Motion to Dismiss it is not 

for the Court “to determine, based on the complaint, whether the plaintiff will ultimately prevail, 

but only if he may possibly prevail.” Ex parte Butts, 775 So.2d 173, 178 (Ala.2000) 

There is overwhelming proof to support Collier’s claim that he was fired by Bentley in 

violation of Alabama Code § 36-25-24. That section “prohibits a supervisor from discharging … 

or otherwise discriminating against a public employee regarding such employee's compensation, 

terms, conditions, or privileges of employment based on the employee's giving truthful 

statements or truthful testimony concerning an alleged ethics violation.” Here, Bentley and 
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Mason became furious when they knew Collier was cooperating with the AGO in the Hubbard 

Ethics case. Evidence uncovered by The Special Counsel to the Impeachment Committee show 

that Bentley and Mason had become concerned that the AGO was investigating illegal and 

unethical conduct by Bentley related to his affair with Mason. A jury will likely conclude that 

Bentley’s punishment of Collier was a result of Collier giving truthful information in the 

Hubbard Ethics case and Bentley’s fear that Collier was giving truthful information about 

Bentley’s ethics violations. 

Bentley’s argument that Collier does not have a valid Invasion of Privacy claim is 

contrary to the law and the facts. When one puts another person in a false position in the public 

eye he is guilty of Invasion of Privacy. See, e. g. APJI 35.00. Here, Bentley did numerous things, 

such as 

1. Publicly accusing Collier of violating a direct order when in fact, the order was 

unlawful; 

2. Accusing Collier of crimes and trying to get him indicted without credible evidence 

or a credible basis for the initiation of a criminal inquiry; and 

3. Releasing an internal ALEA Report that contained false rumors, hearsay and 

innuendos that the Special Counsel to the Impeachment Committee concluded was 

for the likely purpose to further demonize Secretary Collier because he publicly 

confirmed the existence of a relationship between Governor Bentley and Mason.  

When Bentley released the Report, he knew Collier was cooperating Federal and State 

investigators including investigators with the Ethics Commission and the Special Counsel to the 

Impeachment Committee. A jury will reasonably conclude that Bentley was trying to destroy 

Collier’s credibility as a witness. 
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Collier will produce overwhelming evidence of the other claims in his Complaints. To 

even suggest to the Court that “it appears beyond a reasonable doubt that the plaintiff can prove 

no set of facts in support of his claim that would entitle him to relief under some cognizable 

theory of law” is silly. 

 

V. CONCLUSION 

 Bentley’s position is absurd and wrong. If Bentley is right and the Court dismisses this 

case, it would mean that anytime a Governor gets mad at someone, he or she can use ALEA 

officers and law enforcement resources to dig into that person’s background; access his 

prescription medication records; falsely accuse the person of crimes; and create and publish an 

internal confidential ALEA report with false information. According to Bentley, the Governor 

has the absolute right to do all of that and the injured person would have no legal recourse. 

Neither Section 14 nor the Supreme Court afford immunity in that situation. 

 Collier respectfully submits that Bentley’s Motion is due to be denied.  

/s/Kenneth J. Mendelsohn____________ 
KENNETH J. MENDELSOHN (MEN001) 
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