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OFFICE OF THE DISTRICT ATTORNEY
Milwaukee County

JOHN T. CHISHOLM - District Attorney

Chief Deputy Kent L. Lovern, Deputies Lovell Johnson, Jr., Jeffray ), Altenburg
Karen A. Loebel, Elisabeth Mueller, Matthew J. Torbenson, Bruce J, Landgraf

February 18, 2020

Chief Alfonso Morales
Milwaukee Police Department
749 W, State Street
Milwaukee, WI 53233

Re:  Critical incident involving the non-fatal shooting of Tari Davis
Dear Chief Morales:

This letter summarizes the conclusions of my office regarding the September 8, 2019
discharge of firearm by Officer Nikolas Zens, which wounded Milwaukee resident Tari
Davis. For the reasons indicated below, I find that Officer Zens did not act unreasonably
under the circumstances of this incident.

During the early morning hours of Sunday, September 8, 2019, City of Milwaukee police
officers attempted to stop the vehicle driven by Kevin Brown. Rather than pulling over,
Brown fled in his vehicle through residential neighborhoods on Milwaukee’s north side,
resulting in numerous police squads responding in order to apprehend Brown. Brown

fled from police for twenty minutes, travelled nearly fourteen miles and reached speeds in

excess of eighty miles per hour on residential city streets. Zens was one of the officers in
pursuit of Brown, who abandoned his vehicle near 27" Street and Auer Avenue after
striking an MPD squad car and nearly hitting another officer standing outside a squad car,
Zens observed Brown running through the neighborhood and chased him on foot. Zens
loudly ordered Brown to stop and show his hands. Zens later reported that Brown ran in
a manner that concealed his hands in his front waist area, which is consistent with a
person running while concealing or drawing a handgun. Zens also reported that Brown
briefly turned back toward him in a manner that made Zens believe that Brown was
measuring Zens as a potential target. Brown refused to obey Zens’ orders to stop and
show his hands and instead rushed toward the back door of the residence occupied by
Tari Davis and his family, which is located at 3222 N. 26" Street. Zens reported that as
Brown attempted to enter the back door, Zens saw Brown raise his arms in a manner
Zens perceived to be aiming a handgun toward him. Zens fired one shot toward Brown,
which struck Davis in the upper leg area. Brown and Davis immediately went down, and
no further shots were fired.

There is body camera evidence in this matter that confirms Zens’ foot pursuit of Brown
and his repeated orders of Brown to stop and show his hands. Body camera footage
confirms Zens firing one shot toward the back door of Davis’ residence as Brown
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attempted to enter and that Brown immediately went to the ground with his hands out to
be seen by officers. The lighting at the back of the house in contrast with the darkness in
the yard behind the house makes it difficult to determine the actions of Brown during this
incident. However, immediately after the incident, Zens exclaims on camera how Brown
ran from him with concealed hands and apparently raised them as he tried to enter the
residence.

There is additional corroboration of Zens’ perceptions of Brown’s behavior. Brown later
admitted in two separate police interviews that he did in fact have his hands in his front
waistband area as he ran from Zens. Although he denied having a firearm, and no
firearm associated with Brown was evet recovered, Brown acknowledged that he was
trying to place his phone in his front pants pocket as he ran from Zens. He also
acknowledged ignoring Zens’ orders to stop running. Brown tried to enter Davis’
residence, because Brown’s girlfriend lives there.

Davis indicated to police after the incident that Brown called him from his vehicle during
his flight from police, and that Davis advised him to pull over. Davis saw Brown near his
residence and attempted to keep him from entering the back door. A family member saw
Davis’ arms somewhat outstretched as Brown attempted to enter the back door.

Wisconsin Statutes Section 938.48(1) states as follows:

A person is privileged to threaten or intentionally use force against

another for the purpose of preventing or terminating what the person
reasonably believes to be an unlawful interference with his or her person
by such other person. The actor may intentionally use only such force or
threat thereof as the actor reasonably believes is necessary to prevent or
terminate the interference. The actor may not intentionally use force which
is intended or likely to cause death or great bodily harm unless the actor
reasonably believes that such force is necessary to prevent imminent death
or great bodily harm to himself or herself.

This is a two-part test, with subjective and objective components.

1) Did the officer have an actual subjective belief that deadly force was
necessary to prevent imminent death or great bodily harm to himself or
others?

2) Was that belief objectively reasonable?

See State v, Head, 2002 WI99, 255 Wis.2d 194, 648 N.W.2d 413.

In this incident, Officer Zens pursued Brown on foot knowing that Brown had led police
on a lengthy and dangerous vehicle pursuit through residential neighborhoods. Zens later
reported that in his experience, people flee in this manner in an effort to hide other
criminal conduct, and that oftentimes people who flee from the police are armed with
dangerous weapons. As Zens pursued Brown on foot, Brown concealed his hands from



view, a fact Brown admits, which further heightened Zens’ concern that Brown was
armed. Zens then perceived distinctive arm movement as Brown attempted to enter
Davis’ residence with Davis standing in the back doorway of the home. Zens fired the
single shot with the expressed belief that Brown was raising his arms to fire a handgun
toward him. Zens then perceived Brown immediately on the ground with his hands
openly displayed and observed no further threat of harm by Brown.

Under the circumstances, and considering the potential legal privileges of self-defense
and mistake, there is no evidence to refute Zens’ perceptions of the threat level presented
by Brown at the time Zens fired one shot. The existing evidence, and the lack of
evidence to the contrary, support the reasonableness of this decision-making. Therefore,
our office has concluded its review of this matter and will take no further action.

Sincerely,

/@ZM/ Loy ivr~——-

Kent Lovern
Chief Deputy District Attorney

cc:  Assistant Chief Michael Brunson
Captain Thomas Casper
Attorney Christopher MacGillis
Attorney Thomas Napierala



