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IN THE IOWA DISTRICT COURT IN AND FOR POLK COUNTY 

 

RILEY DRIVE ENTERTAINMENT I, 

INC. dba TONIC BAR; RILEY DRIVE 

ENTERTAINMENT XVI, INC. dba 

SAINTS PUB + PATIO WAUKEE; 

CINDERELLA STORY, LLC dba 

SHOTGUN BETTY’S; KISS MY GRITS, 

LLC dba THE IRISH; 

AGB, L.L.C. dba ANNIE’S IRISH PUB; 

W.WEST INVESTMENTS, L.L.C. dba 

WELLMAN’S PUB & ROOFTOP, 

 

Plaintiffs, 

 

vs. 

 

GOVERNOR KIMBERLY K. 

REYNOLDS, in her official capacity as 

Governor of the State of Iowa; IOWA 

DEPARTMENT OF PUBLIC HEALTH, 

Defendants. 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

CASE NO.  CVCV060630 

 

 

 

RULING AND ORDER ON PLAINTIFFS’ 

REQUEST FOR TEMPORARY 

INJUNCTION 

 

I. INTRODUCTION 

 NOW on this 2nd day of September, 2020, Plaintiffs’ Petition for a Temporary Injunction came 

before the Court.  The Plaintiffs are requesting an Expedited Ruling prior to the Labor Day holiday 

weekend.  The Plaintiffs listed above (collectively “Plaintiffs”) were represented by attorneys Billy 

J. Mallory and Daniel P. Kresowik. Defendants Governor Kimberly K. Reynolds (Governor 

Reynolds) and Iowa Department of Public Health (IDPH) were represented by Jeffrey S. 

Thompson, Solicitor General of Iowa. The Court held a reported, contested hearing.  Having 

considered the arguments of counsel, the parties’ filings and exhibits, and the applicable law, the 

Court enters the following analysis and Order. 

The people of the State of Iowa are battling an evolving pandemic and our leaders are 

attempting to fight the community spread of COVID-19.   In response to the COVID-19 
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pandemic, world, country, state and local governments across the country have imposed 

protective measures.1  In some cases, closures or different protective measures were reinstated 

after loosening prior restrictions when infection rates started rising.  Chief Justice Roberts of the 

United States Supreme Court has noted this about COVID–19, a novel severe acute respiratory 

illness, “[a]t this time, there is no known cure, no effective treatment, and no vaccine. Because 

people may be infected but asymptomatic, they may unwittingly infect others.”2 On August 27, 

2020, Governor Reynolds issued a “Proclamation of Public Health Disaster Emergency” 

(“August 27th Proclamation”) (Ex. 2).  Part of the Proclamation temporarily closes bars and 

other establishments that sell alcoholic beverages for on-premises consumption in six Iowa 

counties. The six county closure impacts 273 bars, 29 Iowa breweries, 16 Iowa wineries, 4 Iowa 

distillers, and limits the ability of 376 restaurants who serve alcohol.3   

Plaintiffs seek a temporary injunction restraining Governor Reynolds and the Iowa 

Department of Public Health from implementing or enforcing this Proclamation.  Amended 

Petition ¶ 101. Plaintiffs claim “Governor Reynolds is clearly exercising police powers reserved 

to the General Assembly of Iowa; she was unconstitutionally and unlawfully exceeding her 

authority and usurping legislative power.”  Reply Br. P.5.  Plaintiffs assert that Governor 

Reynolds has a clear misunderstanding of her authority and powers and that the August 27th 

Proclamation is the epitome of state authoritarianism.  See Reply Br. P. 12, 14. 

  Defendants responded and filed a Resistance Brief objecting to a temporary injunction.  

Defendants argue the Proclamation determines that a state of public health disaster emergency 

continues to exist.  Defendants further asserted that the Proclamation contains provisions such as 

                                                 
1 See Plaintiffs’ Brief for WHO’s Response to COVID-19 and CDC Response, pp. 5-7. 
2 South Bay United Pentecostal Church v. Newsom, 140 S. Ct. 1613, 1613–14 (2020) (Roberts, C.J., concurring).   
3 Ex. 36.  August 28, 2020 Letter to Governor Reynolds from Iowa Restaurant Association. 
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the temporary closure of bars and limitations on alcohol sales in restaurants in the six counties to 

reduce transmission of COVID-19 and to mitigate the impact of the world-wide pandemic on 

Iowans.  Defendants believe the pandemic-response measure is a valid exercise of executive 

authority and is neither arbitrary nor unreasonable. They also contend that the Plaintiffs cannot 

establish the requisite elements to obtain injunctive relief in the current circumstances. 

II. FACTUAL BACKGROUND AND PROCEDURAL HISTORY 

 

  The Plaintiffs filed their Petition on August 28, 2020 and their Amended Petition on 

September 2, 2020.   The Defendants’ Resistance was filed on September 2, 2020.  The parties 

provided numerous documents, affidavits and exhibits for the Court to consider.  Exhibits 1-51 

were admitted and reviewed by this Court.  The court will not summarize all of the evidence and 

the affidavits in this written ruling due to the time-sensitive nature of this motion. There were 

multiple affidavits provided to the Court.   

One of the affidavits was from Dr. Caitlin Sibhan Pedati, M.D., M.P.H. (“Dr. Pedati”), the 

State Epidemiologist and Public Health Medical Director the State of Iowa, Iowa Department of 

Public Health.   Dr. Pedati stated, “The COVID-19 pandemic clearly constituted and continues to 

constitute a public health disaster as that term is defined in Iowa Code section 135.140 and has 

been declared a disaster by every state in the country as well as countries around the world.”4
 Dr. 

Pedati had advised the Governor: 

to take this action [close order] and I concur that it is a reasonable measure necessary to 

prevent and reduce the transmission of COVID-19 and to protect the health of Iowans. 

Specifically, I provided a recommendation to the Governor that she temporarily close 

bars due to a number of public health conditions occurring the last two weeks of 

August… Bars are higher risk environments for COVID-19 transmission as compared to 

restaurants due to challenges in implementing social distancing in establishments where 

people gather primarily to socialize.   

                                                 
4 In her affidavit she also stated that COVID-19 is a novel infectious virus which poses a high probability of a large 

number of deaths, disabilities, and harm in the affected population as well as physical and behavioral health 

consequences to a large number of the affected population.  Iowa has over 1,120 COVID-19 deaths to date. 
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Dr. Pedati Aff. ¶ 6. 

  Affidavits were also provided from Helen Eddy, the Director of the Polk County Health 

Department in Polk County, Iowa (Ex. 50) and Monty Button, Vice Chair of the Dallas County 

Board of Heatlth (Ex. 49).  Helen Eddy wrote that at “no time prior to, or since the issuance of 

the August 27th Proclamation has Governor Reynolds or the IDPH shared any data or 

information that would indicate the restrictions set forth in the August 27th Proclamation were 

either reasonable or necessary to stop the spread of COVID-19 in Polk County, Iowa or in the 

State of Iowa.” Ex. 50.  Dallas County Board of Health Vice Chair Monty Button confirmed with 

respect to Dallas County: “[h]ad the Board felt there were legitimate concerns about the public 

health of Dallas County related to bars and restaurants, the Board would have followed the 

policies and procedures already in place for handling investigating and responding to such 

concerns.”  Ex. 49.  Neither county official requested the closure order from the Governor. 

The Court also reviewed affidavits from a service organization and bar and restaurant 

owners detailing the impact of the closure.  These affidavits described the harm they believe will 

be caused by the closure to their employees, their profits and their business viability.  See (Ex. 47 

Boggs Affidavit; Ex. 42, 48 and 51 AMVETS Affidavits; Ex. 36 Iowa Restaurant Association).    

The Court reviewed the following Proclamations at issue:   Governor’s Proclamation of 

Disaster Emergency issued on March 9, 2020 (Ex. 1), Governor’s Proclamation of Public Health 

Disaster Emergency issued on March 17, 2020 (Ex. 5) and the Governor’s Proclamation of 

Public Health Disaster Emergency issued on August 27, 2020 (Ex. 2).  Section 2(A) of the 

August 27th Proclamation includes a mandate that “[a]ll bars, taverns, wineries, breweries, 

distilleries, night clubs, and other establishments that sell alcoholic beverages for consumption 

on their premises, shall be closed to the general public, except as permitted in this section” Ex. 2 
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at p. 2.  Plaintiffs argue that a distinction based on the sale of alcoholic beverages for 

consumption on the premises is nonsensical, arbitrary, and capricious.  Plaintiffs further argue 

that the shutdown is unfair because it singles out certain bars, and that the governor's 

proclamation fails to provide documented evidence that a public health emergency exists in Polk 

and Dallas counties.  Plaintiffs filed their lawsuit seeking a Declaratory Judgment, Injunctive 

Relief and Request for Damages based on alleged violations of the Iowa Constitution (Equal 

Protection and Due Process Clauses) and Iowa Code Sections 29C.6(1), 135.140(6), and 

135.144. 

III. LEGAL STANDARD 

 At this stage, Plaintiffs request relief in the form of a temporary injunction. There are three 

circumstances in which a court may grant a temporary injunction under Iowa Rule of Civil 

Procedure 1.1502: (1) when it “pertains to an act causing great or irreparable harm,” (2) when it 

“pertains to a violation of a right tending to make the judgment ineffectual,” or (3) when the 

court is statutorily authorized.  Max 100 L.C. v. Iowa Realty Co., Inc., 621N.W.2d 178, 181 

(Iowa 2001) (internal citations and quotations omitted). “ A temporary injunction is authorized 

under Iowa Rule of Civil Procedure 1.1502(1): “When the petition, supported by affidavit, shows 

the plaintiff is entitled to relief which includes restraining the commission or continuance of 

some act which would greatly or irreparably injure the plaintiff.”  “A temporary injunction is a 

preventive remedy to maintain the status quo of the parties prior to final judgment and to protect 
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the subject of the litigation.”5 Injunctive relief is not available as an independent remedy if there 

is an adequate remedy at law.6  

To prove that it is entitled to a temporary injunction, Plaintiffs must show 

that (1) in the absence of the injunction they will suffer irreparable harm, (2) they are likely to 

succeed on the merits, and (3) injunctive relief is warranted considering the circumstances 

confronting the parties and “balance[ing] the harm that a temporary injunction may prevent 

against the harm that may result from its issuance.”7 

Appellate courts “recognize a temporary injunction is a delicate matter, and the exercise of 

judicial power to issue or refuse a temporary injunction ‘requires great caution, deliberation, and 

sound discretion.’”8  The party requesting the temporary injunction has the burden of proving a 

factual basis for its issuance.9  

III. ANALYSIS 

  Plaintiffs have asserted serious allegations against the Governor and highlighted the serious 

ramifications to the Plaintiffs’ businesses if they remain closed.  Defendants argue that the 

Governor has expansive powers to respond to and mitigate a public health disaster emergency and 

her proclamations should be afforded broad discretion.  Because the Plaintiffs have the burden of 

proof the Court will proceed with their legal arguments10. 

A. Whether Plaintiffs Are Likely to Succeed on the Merits. 

                                                 
5 Lewis Invs., Inc. v. City of Iowa City, 703 N.W.2d 180, 184 (Iowa 2005) (quoting Kleman v. Charles City Police 

Dep’t, 373 N.W.2d 90, 95 (Iowa 1985)). 
6 Id. (citing Opat v. Ludeking, 666 N.W.2d 597, 603 (Iowa 2003)); see, e.g., Sergeant Bluff–Luton Sch. Dist. v. City 

of Sioux City, 562 N.W.2d 154, 156 (Iowa 1997) (holding the plaintiff was not entitled to permanent injunctive relief 

because the plaintiff could have pursued a certiorari action). 
7 Max 100 L.C. v. Iowa Realty Co., 621 N.W.2d 178, 180 (Iowa 2001). 
8 Max 100 L.C., 621 N.W.2d at 181. 
9 Kleman v. Charles City Police Dep't, 373 N.W.2d 90, 95 (Iowa 1985). 
10 Plaintiffs filed a 48 page brief on 9/1/20 and a 26 page Reply Brief on 9/2/20 and submitted 51 exhibits at the 

hearing.  The Court has attempted to summarize and address all of their pertinent arguments regarding their request 

for temporary injunction. 
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 Plaintiffs argue that they are likely to succeed on the merits of the underlying claims, which 

are:  (1) Governor Reynolds exceeded her authority when she issued the Order of Closure, (2) the 

Order of Closure violates Plaintiffs’ rights to equal protection, and (3) the Order of Closure violates 

Plaintiffs’ rights to procedural due process. The Plaintiffs’ underlying claim is an equitable action 

for permanent injunctive relief.11  See Iowa R. Civ. P. 1.1501 (“An injunction may be obtained as 

an independent remedy by an action in equity, or as an auxiliary remedy in any action.”). 

Therefore, in considering the plaintiff's request for a temporary injunction, the district court is 

required to assess the likelihood that the plaintiff would be successful in showing entitlement to a 

permanent injunction.12
  

i. Whether Governor Reynolds Exceeded Her Authority When She Issued the Order of 

Closure. 

 

 Plaintiffs believe they are likely to succeed on their claim that the Governor exceeded her 

authority when she issued the Order of Closure. The Court has reviewed the Plaintiffs’ likelihood 

of success on the merits, based on whether the Plaintiffs’ complaint is grounded in good law. 

Plaintiffs argue that there is no public health disaster as defined in Iowa Code § 135.140(6). A 

“public health disaster” is defined as “a disaster which specifically involves an imminent threat 

of an illness or health condition that meets any of the following conditions of paragraphs ‘a’ and 

‘b.’” § 135.140(6). Plaintiffs read this to mean that the word “and” indicates that a public health 

disaster must meet at least one of the conditions in each paragraph. Paragraph “a” includes “the 

appearance of a novel . . . infectious agent” and “a natural occurrence or incident, including but 

                                                 
11 Plaintiffs are requesting damages.  Amended Petition, Count V, p. 13.  Plaintiffs’ pleading raises the question of 

whether economic damages are irreparable harm under Iowa law in the courts of equity and whether Plaintiffs have 

an adequate remedy at law.  See Lewis Investments, Inc. v. City of Iowa City, 703 N.W.2d 180, 186 (Iowa 2005).   

Count V also has an impact on this decision.   
12 Lewis Investments, Inc. v. City of Iowa City, 703 N.W.2d 180, 184 (Iowa 2005). 
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not limited to fire, flood, storm, drought, earthquake, tornado, or windstorm.” § 135.140(6)(a). 

Paragraph “b” includes a disaster that: 

Poses a high probability of any of the following: 

(1) A large number of deaths in the affected population. 

(2) A large number of serious or long-term disabilities in the affected population. 

(3) Widespread exposure to an infectious or toxic agent that poses a significant risk 

of substantial future harm to a large number of the affected population. 

(4) Short-term or long-term physical or behavioral health consequences to a large 

number of the affected population 

 

§ 135.140(6)(b). While COVID-19 is a novel infectious agent, Plaintiffs contend it does not meet 

any other parts of the definition. It is not a natural occurrence or incident, because those general 

terms must be read in the context of the more specific terms, and a virus is not similar to the natural 

disasters listed. Plaintiffs point out that Defendants have presented no evidence showing a high 

probability of any other of the conditions in paragraph “b.” While those conditions are certainly 

possible, Plaintiffs content there is no evidence that COVID-19 has reached the level where they 

are highly probable. Therefore, the Plaintiffs’ arguments require that Defendants must show at 

least one condition from each paragraph, and they cannot show evidence that any condition from 

paragraph “b” has occurred.  Plaintiffs believe they are likely to succeed on their claim because 

the Order is not supported by a public health disaster. 

 Plaintiffs further argue that the Order fails because no authority exists to impose restrictions 

on only a portion of an area affected by a public health disaster under Iowa Code § 29C.6(1). The 

declaration of a state of disaster emergency for the entire state of Iowa from the March 17th 

Proclamation has never been rescinded. The Order of Closure only imposes restrictions on certain 

counties, not the entire State, which is unprecedented and not supported by any authority.  

Defendants believe the Governor acted in accordance with Iowa law. 

E-FILED  2020 SEP 04 3:41 PM POLK - CLERK OF DISTRICT COURT



Page 9 of 30 

 

Plaintiffs continue to argue that the Order fails due to the lack of assertion of facts justifying 

its issuance as required by Iowa Code § 29C.6(1). The Plaintiffs submitted Exhibit 6 for 

consideration.  Exhibit 6 is a 1979 Attorney General Opinion that stated, “the validity of the 

proclamation must be measured by the stated reasons.” 1979 Iowa Op. Atty. Gen. 349 (Iowa A.G.), 

1979 WL 21043. The listed facts in the Order are very brief and Plaintiff contends that the 

Proclamation does not point to any particular circumstances justifying the closure of bars in the 

targeted counties, other than “the continued spread of COVID-19 in the state of Iowa.” The Order 

does not cite any evidence explaining why the closure of Plaintiffs’ bars will address the 

emergency. Therefore, Plaintiffs argue that even if the Order would have properly addressed the 

disaster, the lack of factual assertions causes the Order to fail as a matter of law. 

 Plaintiffs argue that the Order is not a “reasonable measure” and is not “necessary” under 

Iowa Code § 135.144(3). Plaintiffs’ assert that the Order’s distinctions are entirely arbitrary and 

do not follow CDC guidelines. Bars in other counties and establishments such as theaters, casinos, 

and restaurants have similar risk of transmission. Plaintiffs believe that the Order actually increases 

the potential for transmission of COVID-19, since bars may be forced to prepare and serve food 

to stay open.  Because patrons that would have gone to bars in the targeted counties will likely 

drive to other counties to drink alcohol they will transmit the virus. The Plaintiffs also question 

the practical implications of the Proclamation.  They believe the Order is not necessary because 

there are many alternatives that would make more sense and be more effective.  Plaintiffs suggest 

that Governor Reynolds has arbitrarily chose not to order other possibilities such as:  closing all 

similar establishments, closing bars across the state, implementing a mask mandate, or closing 

public schools. 
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 Plaintiffs argue that any argument by Defendants that Iowa Code § 29C.6(6) provides 

authority for the Order fails. Section 29C.6(6) permits the Governor to: 

“Suspend the provisions of any regulatory statute prescribing procedures for 

conduct of state business, or the orders or rules, of any state agency, if strict 

compliance with the provisions of any statute, order or rule would in any way 

prevent, hinder or delay necessary action in coping with the emergency by stating 

in a proclamation such reasons.” 

 

Plaintiff documents that the Order does not comply with § 29C.6(6), because it does not cite § 

29C.6(6) as authority, it does not suspend the provisions of a regulatory statute or the order or rules 

of any state agency, and it does not state reasons why strict compliance with the provisions of any 

statute, order, or rule would prevent, hinder, or delay necessary action in coping with any 

emergency.  Additionally Plaintiffs rely on Ex. 6, the 1979 AG Opinion and assert that § 29C.6(6) 

must be narrowly construed in order for it to remain constitutional. As explained in the 1979 

Attorney General Opinion, § 29C.6(6) involves encroachment of a legislative function by the 

Governor. 1979 Iowa Op. Atty. Gen. 349 (Iowa A.G.), 1979 WL 21043. This delegation of 

legislative powers is permissible when adequate checks are imposed on its exercise. The statute 

authorizes suspension of procedural provisions only when strict compliance would prevent coping 

with a disaster emergency. Plaintiffs believe that because the Governor did not follow the specific 

requirements of § 29C.6(6), Defendants cannot rely on that section. 

 The Court understands the Plaintiffs are making many arguments in an attempt to stay 

open, stay viable and keep their employees working.  Their closures are costs that are not born 

evenly in Iowa.  The decision maker for that hard choice is Defendant Kimberly K. Reynolds 

who is the duly-elected Governor of the State of Iowa. This Court does not find that her 

decisions in regards to the closure of bars violates Iowa law under the current circumstances. The 

Plaintiffs’ complaint is not grounded in good law for the request for an injunction. 
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It is important to look at the facts and law surrounding the pandemic and determine 

whether Iowa’s Governor followed the law in the exercise of her duties.  The Court has reviewed 

the Proclamations and the facts from Dr. Pedati in how she provided public health advice and 

consultation to the Governor and her staff on mitigation measures contained in the Proclamations 

of Disaster Emergency issued throughout the COVID-19 outbreak in Iowa.  Dr. Pedati briefly 

explained in her affidavit the Proclamations the Governor had made in regards to bars being 

higher risk environments for COVID-19 transmission.  She laid out the time line in regards to the 

recent decision to close bars and the reasoning for the actions.  See Dr. Pedati Affidavit, ¶¶ 5-10.   

In reviewing the arguments regarding the Governor’s authority, the Plaintiffs cannot meet the 

high burden required for preliminary injunctive relief because they cannot demonstrate they are 

likely to succeed on the merits of the alleged statutory violations.  

First, Iowa Code section 29C.6(1) requires a proclamation to “indicate the area affected 

and the facts upon which it is based.”  The Proclamation could have contained more information 

and more medical, scientific or logical reasons for the actions but the Proclamation contains 

sufficient facts to justify its issuance under chapter 29C and that Plaintiffs are unlikely to 

succeed on the merits on this issue.13   

Second, a public health disaster exists in Iowa.  This Court finds that the COVID-19 

pandemic constitutes the extraordinary threat to public health and safety that requires critical and 

decisive actions to be taken by elected leaders.  Plaintiffs stated in their Petition, and argued in 

                                                 
13 The Court has reviewed Ex. 6.  Plaintiffs argue in their brief that the Proclamation is inconsistent with the 1979 

Attorney General Opinion discussing whether facts were sufficient to justify declaring an emergency in response to a 

suspected fuel shortage.  See 1979 Iowa Op. Atty. Gen. 349 (Iowa A.G.), 1979 WL 21043.  The Opinion finds that a 

proclamation must allege facts that go beyond the mere possibility of a threat to public safety, and instead “establish 

that a catastrophe has occurred or is imminently threatened.”  Id. at 2.  The coronavirus pandemic has occurred and 

there is not a vaccine yet.  A federal national public health emergency has been declared and the outbreak in Iowa has 

necessitated a public health disaster declaration in order to “provide additional needed resources and measures to 

respond to this disaster.”  See Ex. 2. 
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their brief, that the Governor’s declaration of a public health disaster under Iowa Code section 

135.140 was unwarranted because Defendants “cannot substantively demonstrate that COVID-

19 poses a ‘high probability’ of a large number” of deaths, disabilities, harms, or physical or 

behavioral health consequences in the affected population.  Petition, ¶¶ 25–35.  Dr. Pedati’s 

affidavit contradicts this assertion.  Aff. Dr. Pedati, p. 2.   The Governor’s Proclamation of 

Public Health Disaster Emergency issued on March 17, 2020 in Exhibit 7, contained several 

sections factually supporting this declaration, including that multiple cases of COVID-19 had 

been confirmed in Iowa; community spread was occurring in the state; and that the disease can 

cause severe illness, disability, death, and other harms.  The extensions of this public health 

disaster, including the challenged Proclamation, likewise contain factual support for the 

Governor’s determination.14   

 Plaintiffs have failed to show that Governor Reynolds exceeded her authority. Plaintiffs’ 

reading of § 135.140(6) is flawed, in that it only requires one condition out of all of the listed 

conditions to be met, not one from each paragraph. Because COVID-19 is clearly a novel 

infectious agent, there are facts that have been provided to the Governor through IDPH and in turn 

through her proclamations that this pandemic is a public health disaster. The argument that the 

Governor cannot address the pandemic in select areas within the area affected lacks any basis of 

fact. The Governor may take any action listed in § 135.144 to address the disaster, including 

choosing to implement measures only in select areas.  

Plaintiffs’ argument that the Order does not allege sufficient facts has a stronger basis but 

still ultimately fails. While the Order does not allege specific facts explaining the reasoning behind 

its particular restrictions, it clearly states that it is addressing a national pandemic, including the 

                                                 
14 Resistance, p. 9.  See generally Proclamations, COVID-19 in Iowa, 

https://coronavirus.iowa.gov/pages/proclamations.   
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continued spread in Iowa and especially in the targeted counties, by implementing the measures 

set out in the Order. The Order also references the March 17 Proclamation that sets out more facts 

justifying the Order.  

The requirements of § 135.144(3) that the Order be “reasonable” and “necessary” does not 

mean that the Order is the best policy or that it is necessary in the strictest sense. It simply means 

that there is some connection between the Order’s restrictions and the disaster it is trying to 

address. Therefore, Plaintiff’s arguments that the Order is not reasonable or necessary must fail. 

Plaintiffs are correct that Defendants have failed to comply with the requirements of § 29C.6(6) 

and cannot rely on that section to support the Order, but that does not invalidate the Order, since 

it is valid under § 29C.6(1). 

Plaintiffs argue that the Governor has broken the chain of command and unlawfully 

usurped legislative power.  IDPH is a part of the Executive Branch.  The Governor is head of the 

Executive Branch.  In our system of government, the Governor needs to follow the laws from the 

Legislature. But, the Legislature has conferred extensive powers to the Governor to act in times of 

“disaster” through enactment of the Emergency Management and Security Act in Iowa Code 

chapter 29C.  This authority includes suspending certain statutes and rules, controlling ingress and 

egress and the movement of persons in a disaster area, and activating disaster response and 

recovery plans for all levels of government.  See Iowa Code § 29C.6 and Resistance, p. 5.  

Defendants have argued that in times of “public health disaster” involving the threat of illness 

causing widespread harm, the Legislature augments the legal authorities of the executive branch 

and, in addition to the authorities in chapter 29C, empowers it to take all reasonable measures to 

prevent the transmission of the disease.  Id. § 135.144.  The Court agrees that in times of disaster 

the Iowa Legislature has increased the scope of the Governor’s authority and broadened her 
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discretion.  The Court reviewed the U.S. Supreme Court case of Jacobson v. Massachusetts, 

dealing with the health issues of the common good in which the Court recognized the authority of 

states to enact “quarantine laws and health laws of every description” and recognized that “the 

liberty secured by the Constitution of the United States to every person within its jurisdiction does 

not import an absolute right to be, at all times and in all circumstances, wholly freed from restraint.  

There are manifold restraints to which every person is necessarily subject for the common good.”15   

After reviewing the Plaintiffs’ allegations of unlawful actions under Iowa’s governing 

law, the Court finds that the Plaintiffs’ success on the merits will not be at least sufficiently 

likely to support the kind of relief they request.  This Court does not find a statutory violation in 

the Governor’s Proclamations that allows the Plaintiffs a fair chance of prevailing, but now turns 

to Plaintiffs’ claims involving the alleged liberty violations secured by the Iowa Constitution.     

ii. Whether the Order of Closure violates Plaintiffs’ Rights to Equal Protection. 

 Plaintiffs argue that they will likely succeed on their claim that the Order of Closure 

violates their equal protection rights under the Iowa Constitution. The equal protection clause 

provides that “All laws of a general nature shall have a uniform operation; the general assembly 

shall not grant to any citizen, or class of citizens, privileges or immunities, which upon the same 

terms shall not equally belong to all citizens.” Iowa Const. art. I, § 6. The clause “is essentially a 

direction that all persons similarly situated should be treated alike.” AFSCME Iowa Council 61 v. 

State, 928 N.W.2d 21, 31 (Iowa 2019) (citation omitted). 

Defendants urge the use of the Jacobson standard, which comes from a 115 year-old case 

that has never been adopted as Iowa law16.  Plaintiffs believe for multiple reasons, Jacobson is 

                                                 
15 Jacobson v. Massachusetts, 197 U.S. 11, 25, 26 (1905). 

  
16 The Iowa Supreme Court has cited Jacobson in seven of its decisions, affirming that public health is a proper 

subject of a state’s police powers.  See, e.g., Wilson v. City of Council Bluffs, 110 N.W.2d 569, 166–67 (Iowa 1961) 

E-FILED  2020 SEP 04 3:41 PM POLK - CLERK OF DISTRICT COURT



Page 15 of 30 

 

both distinguishable and supports Plaintiffs’ position. The test states that “when faced with a 

society-threatening epidemic, a state may implement emergency measures that curtail 

constitutional rights so long as the measures have at least some ‘real or substantial relation’ to the 

public health crisis and are not ‘beyond all question, a plain, palpable invasion of rights secured 

by the fundamental law.” In re Abbott, 954 F.3d 772, 784–85 (5th Cir. 2020) (quoting Jacobson v. 

Massachusetts, 197 U.S. 11, 28–38). Plaintiffs argue that the Jacobson test is antithetical to the 

“libertarian spirit” of Iowa. State v. Brown, 930 N.W.2d 840, 882 (Iowa 2019) (“Iowa’s state 

motto—‘Our liberties we prize and our rights we will maintain’—is not just a slogan but reflects 

a libertarian spirit rather than state authoritarianism”). Constitutional protections must endure in 

times of crisis. Plaintiffs believe the Jacobson standard is a more deferential test than rational 

basis, and would allow the Governor to trample Iowans’ constitutional rights. While Iowa courts 

“generally consider the federal and state equal protection clauses to be ‘identical in scope, import, 

and purpose,’” they are not bound to federal precedent, but are bound to interpret and uphold the 

Iowa Constitution. State v. Doe, 927 N.W.2d 656, 661 (Iowa 2019) (citation omitted). 

Plaintiffs argue that the correct test for the Court to apply in this case is the rational basis 

test. This test, while deferential, “is not a toothless one in Iowa.” Varnum v. Brien, 763 N.W.2d 

862, 879 (Iowa 2009) (citation omitted). Under the rational basis test, a classification will be 

upheld “if there is a rational relationship between the disparity of treatment and some legitimate 

governmental purpose.” AFSCME Iowa Council 61, 928 N.W.2d at 33 (citation omitted). The 

government “need not actually articulate . . . the purpose.” Id. “Instead, a classification must be 

                                                 
(affirming ordinance providing for fluoridation of water to prevent dental caries in children); State v. Strayer, 299 

N.W. 912 (Iowa 1941) (affirming public nuisance statute); Loftus v. Dep’t of Agriculture, 232 N.W.412 (Iowa 1930) 

(affirming authority of department of agriculture to enforce bovine tuberculosis law).  The Iowa Supreme Court has 

also long upheld the state and county’s ability to establish and enforce quarantine and other public health measures 

restrictive of individual liberties.  See State v. Kirby, 94 N.W. 254 (Iowa 1903); Beeks v. Dickinson County, 108 

N.W. 311 (Iowa 1906). 
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upheld . . . if there is any reasonably conceivable state of facts that could provide a rational basis 

for the classification.” Id. 

Plaintiffs contend that there is no rational basis for the classifications under the Order of 

Closure. The Order treats Plaintiffs’ bars differently than similar bars in other counties and 

differently than establishments other than bars that have similar risks of COVID-19 outbreaks. 

Plaintiffs provide many reasons where Defendants are deficient in the Proclamation.  Plaintiffs 

contend that Defendants mention no rational basis in the Order.  Defendants retroactively rely on 

the basis of fact laid out in Dr. Pedati’s affidavit. Dr. Pedati gives three reasons attempting to 

justify the classifications: social distancing is difficult in establishments where people go to 

socialize, the loud environment makes people huddle together closer and talk more loudly, and 

alcohol lowers inhibitions which can make patrons less likely to follow social distancing and mask 

guidelines. Plaintiffs may agree that these factors may be true but, they do not justify treating 

Plaintiffs’ bars differently than bars in other counties and differently than other types of 

establishments. For Plaintiffs there is no difference between patrons following social distancing 

and mask guidelines in a bar versus the establishments the order allows to stay open, including 

bars in other counties, theaters, casinos, and restaurants. Additionally, patrons that would have 

attended Plaintiffs’ bars can simply drive to bars in counties that are not subject to the Order. 

Plaintiffs argue that this actually increases the spread of the virus, because people will be traveling 

more. Patrons also have the option of hosting private gatherings with alcohol they purchased from 

liquor stores.  Plaintiffs point out that these are the same transmission risks. Plaintiffs argue that 

Defendants fail to meet even the low bar of rational basis to support the classifications in the Order. 

Assuming Plaintiffs are correct that the Court should apply the regular rational basis test 

instead of the Jacobson test, because increased deference to the Governor in times of crisis goes 
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against Iowa’s libertarian spirit and disturbs the separation of powers, this Court could find a 

rational basis.  Based on the record before this Court, Defendants had a rational basis for their 

classifications under the Order. Governor Reynolds offers a rational explanation for this 

classification dealing with certain establishments in Iowa.  Dr. Pedati’s reasons provide the 

rational basis: social distancing is difficult in establishments where people go to socialize, the 

loud environment makes people huddle together closer and talk more loudly, and alcohol lowers 

inhibitions which can make patrons less likely to follow social distancing and mask guidelines. 

Bars in the selected counties may be greater transmission risks, since each county has a 

university or a higher population, and each of them is within the top ten counties in the state for 

positive case counts. These factors give reason to think that Plaintiffs’ bars may present greater 

risk than bars in other counties or similar establishments. Although Plaintiffs may raise valid 

points about the effectiveness of the Order’s restrictions, it is not the Court’s place to assess the 

wisdom and prudence of the Governor’s Order, especially not under the deferential rational basis 

standard.17 

The Court understands the complexities of a pandemic response that responsive 

government agencies and the Governor are analyzing.  There are many options available and many 

potential hardships or restraints that could be placed on citizens to protect health for Iowans during 

a pandemic.  It is not an appropriate judicial exercise to second-guess a governor’s plan of attack.  

Even though it might not seem fair to the closed establishments or that it appears that the 

establishments in six counties are being targeted for closure for no rational reason, the Court 

                                                 
17Rational basis review requires Plaintiffs to bear “the heavy burden of showing the statute unconstitutional and . . . 

negate every reasonable basis upon which the classification may be sustained.”  AFSCME Iowa Council 61, 928 

N.W.2d at 16 (quoting NextEra Energy Res. LLC v. Iowa Utils. Bd., 815 N.W.2d 30, 46 (Iowa 2012).  The Iowa 

Supreme Court has repeatedly instructed that “courts have only a limited role in rational basis review.”  Id. 
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disagrees with the Plaintiffs’ analysis on equal protection rights under the Iowa Constitution. The 

Governor’s Proclamation has a real and substantial relation to the public health disaster emergency 

in Iowa and is rationally related to the legitimate state interest of protecting the public health during 

this outbreak by reducing the transmission of COVID-19.18  

The Governor has a legitimate interest in protecting the public health during the COVID-

19 pandemic.  See Jacobson v. Massachusetts, 197 U.S. 11, 27 (1905)(“a community has the right 

to protect itself against an epidemic of disease which threatens the safety of its members.”). The 

Proclamation has a real and rational relation to that interest in that it is directed to “reducing the 

transmission of COVID-19” in the six counties. See Proclamation; see also, Pedati Affidavit, ¶ 6-

10 (reasons and statistics for reduction plan).  The inclusion of the six counties in the Proclamation 

is also rationally related to the legitimate state interest of protecting the public health19.  Each of 

the six selected counties are in the top ten counties in the entire state for positive case counts within 

the last 28 days which is two incubation periods.  (Pedati Affidavit, ¶ 10).  These measures do not 

appear to be arbitrary or oppressive based on the circumstances in Iowa at this time.  Plaintiffs 

therefore cannot establish any likelihood of success on the merits of their equal protection claims.  

There is a rational basis for the attempt to stop the spread of the virus in the identified counties at 

this time. 

iii. Whether the Order of Closure violates Plaintiffs’ rights to procedural due process. 

 The final claim that Plaintiffs believe they will successfully argue is that the Order of 

Closure violates their procedural due process rights under the Iowa Constitution. The Due Process 

                                                 
18 Resistance, p. 13-14. 
19 The Resistance showed statistics regarding the selected six counties that include counties with larger populations 

or counties contiguous to or part of a larger metropolitan area, counties that have student populations or are 

contiguous to such counties, and counties with healthcare systems.  These six counties represent 40% of entire case 

totals within the state over the past 28 days.  See Dr. Pedati Affidavit, ¶ 10.   
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Clause constrains government decisions that deprive a person of liberty or property interests. Iowa 

Const. art. I, § 9; Bowers v. Polk Cnty. Bd. of Supervisors, 638 N.W.2d 682, 690 (Iowa 2002). 

Plaintiffs must provide that (1) they have a protected liberty or property interest at stake and (2) 

Defendants deprived Plaintiffs of this interest without due process of law. Id. “Property interests 

are created and their dimensions are defined by existing rules or understandings that stem from an 

independent source such as state law.” Bennett v. City of Redfield, 446 N.W.2d 467, 472 (Iowa 

1989). 

 The administrator of the Alcoholic Beverages Division of the Department of Commerce 

has the explicit and exclusive power to grant and issue alcoholic beverages permits and to suspend 

or revoke such permits. See Iowa Code § 123.9(5). Plaintiffs are current holders of alcoholic 

beverage permits. Once Plaintiffs were issued their permits Plaintiffs believe they have a legitimate 

claim of entitlement, rather than a mere abstract desire or unilateral expectation, so their interests 

in the permits are property interests. C. Line, Inc. v. City of Davenport, 957 F. Supp. 2d 1012, 1037 

(S.D. Iowa 2013) (citing Greenwood Manor v. Iowa Dep’t of Pub. Health, 641 N.W.2d 823, 837 

(Iowa 2002)). 

 Plaintiffs argue that once a property interest is established, the government must provide 

“(1) notice; and (2) a meaningful opportunity to be heard.” Blumenthal Inv. Trusts v. City of West 

Des Moines, 636 N.W.2d 255, 264 (Iowa 2001).  These constitutional procedural requirements are 

reinforced by the statutory requirements that Plaintiffs receive notice and the opportunity for a 

hearing before suspension, revocation, or imposition of a civil penalty. Iowa Code § 123.39(e). 

Plaintiffs believe that their Iowa Constitutional rights have been violated in that they have never 

been given notice or opportunity to be heard.  Defendants believe that pre-deprivation process is 

not required in the context of emergencies, and that the COVID-19 health disaster justified the 
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lack of process here. Walters v. Grossheim, 525 N.W.2d 830, 833 (Iowa 1984). Plaintiffs counter 

that while COVID-19 may be an ongoing emergency, there was no event that necessitated the 

imposition of the Order on August 27.  Plaintiffs assert that COVID-19 has been ongoing for 

months and will continue to be an issue.  

Plaintiffs additionally argue Defendants have failed to show a close causal connection 

between the Order and slowing COVID-19. Plaintiffs contend the Order did not need to be 

implemented overnight without any process, since delaying a few days would not have made a 

difference in the spread of the virus. Plaintiffs urge that they should get notice and the opportunity 

to timely present their views, so that a version of the Order could have come into effect in time to 

address the pandemic without depriving Plaintiffs of their constitutional right to due process20. 

Plaintiffs’ arguments raise an interesting point on whether a pandemic could impact the 

right to due process.  Procedural due process “is not a technical conception with a fixed content 

unrelated to time, place[,] and circumstances.”  Mathews v. Eldridge, 424 U.S. 319, 334 (1976).  

It is “flexible and calls for such procedural protections as the particular situation demands.”  

Morrissey v. Brewer, 408 U.S. 471, 481 (1972). In the context of emergencies, courts have 

consistently held predeprivation process is not constitutionally required when the State must act 

quickly or when a predeprivation hearing would be impractical.  Logan v. Zimmerman Brush Co., 

455 U.S. 422, 436 (1982); see also Walters v. Grossheim, 525 N.W.2d 830, 833 (Iowa 1984) 

(noting predeprivation hearings are not required in “circumstances requiring quick or emergency 

action”). 

It is undisputed that the bar owners received no pre-deprivation process.  They were closed 

quickly and without much notice.  The affidavits and letters demonstrated the hardship closures 

                                                 
20 Courts have held that in the current COVID-19 crisis, temporary closures of a business do not implicate procedure 

due process rights.  See Talleywhacker, Inc. v. Cooper, 2020 WL 3051207, at *12 (E.D.N.C. June 8, 2020). 
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have on their planning and economic stability.  This Court agrees with multiple courts’ reasoning 

and holdings around the country21 that the governor needs to take swift action to slow the virus’ 

spread and pre-deprivation hearings would be impractical. An Illinois Court found, “holding 

individualized pre-deprivation hearings for each affected person and business would overwhelm 

the administrative system and cripple the state’s ability to act quickly and decisively to contain a 

rapidly spreading disease.  . . . Pre-deprivation hearings would almost certainly render the state’s 

response to the COVID-19 pandemic ineffective, causing immense harm to thousands of Illinois 

residents.”22 

The Court now addresses the argument that once Plaintiffs were issued their permits 

Plaintiffs believe they have a legitimate claim of entitlement and their claim was violated by the 

Governor in her Proclamation.   Are purely economic rights associated with operating a bar a 

fundamental right23?  Even accepting for the sake of argument that the nature of the private 

interests at stake (current holders of alcoholic beverage permits) weighs in Plaintiffs’ favor, that 

factor cannot overcome the state’s overwhelming interest in protecting public health and safety 

during an ongoing pandemic. 

Courts in other jurisdictions have denied establishment owners’ requests to enjoin 

enforcement of similar executive orders.  The Plaintiffs are right that these precedents are not 

binding on this Court.  The Court agrees with Plaintiffs to an extent that “the fact another state’s 

courts decide that—under that state’s own statutes and case law—that state’s legislature or 

                                                 
21 Resistance, p. 19-20. 
22 Village of Orland Park v. Pritzker, 2020 WL 4430577, at *8-10 (N.D. Ill. Aug. 1, 2020) 
23 The “general right to do business” is not a “fundamental right” warranting protection under the due process 

clause. Coll. Sav. Bank v. Florida Prepaid Postsecondary Educ. Expense Bd., 527 U.S. 666, 675, 119 S.Ct. 2219, 

144 L.Ed.2d 605 (1999) (“The assets of a business (including its good will) unquestionably are property, and any 

state taking of those assets is unquestionably a “deprivation” under the Fourteenth Amendment. But business in the 

sense of the activity of doing business, or the activity of making a profit is not property in the ordinary sense.”).  

Pollard v. Cockrell, 578 F.2d 1002, 1012 (5th Cir. 1978) (rejecting the “notion” of a fundamental “right to pursue a 

legitimate business.”) 
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governor has certain authority during a pandemic, has absolutely no bearing on the authority 

Iowa’s governor has under Iowa law.”  Reply at p. 9.  Clearly, Iowa Law and Iowa Supreme Court 

precedent has a substantial and primary bearing on this decision. This Court is following our 

governing law but also considering cases that are persuasive.   

Two recent federal cases out of Louisiana are instructive on how to think about this 

pandemic situation. In those cases, in response to spikes in COVID-19 outbreaks throughout the 

state, Governor Edwards implemented an order banning the on-site consumption of alcohol at bars. 

910 E Main LLC v. Edwards, No. 6:20-CV-00965, 2020 WL 4929256, at *2 (W.D. La. August 

21, 2020); 4 Aces Enterprises, LLC v. Edwards, No. 20-2150, 2020 WL 4747660, at *3 (E.D. La. 

August 17, 2020). Plaintiffs challenged the order on substantive due process, procedural due 

process, and equal protection grounds. Both courts invoked the Jacobson standard, which states 

that “when faced with a society-threatening epidemic, a state may implement emergency measures 

that curtail constitutional rights so long as the measures have at least some ‘real or substantial 

relation’ to the public health crisis and are not ‘beyond all question, a plain, palpable invasion of 

rights secured by the fundamental law.’” In re Abbott, 954 F.3d 772, 784–85 (5th Cir. 2020) 

(quoting Jacobson v. Massachusetts, 197 U.S. 11, 28–38 (1905)). This standard is slightly more 

deferential than the regular rational basis standard, but works similarly.  

The Louisiana courts first held that Governor Edward’s order had a real or substantial 

relation to the crisis because of the unique risks posed by bars in the spread of COVID-19, 

including the primary purpose of going to a bar being to socialize in close contact. 910 E Main 

LLC, 2020 WL 4929256 at *7; 4 Aces Enterprises, LLC, 2020 WL 4747660 at *15. The courts 

next held that the Governor’s mandate was not beyond question in palpable conflict with the 

Constitution. 910 E Main LLC, 2020 WL 4929256 at *7–12; 4 Aces Enterprises, LLC, 2020 WL 
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4747660 at *10–14. The courts analyzed the substantive due process claims under a rational basis 

standard, because purely economic rights associated with operating a bar are not fundamental 

rights. 910 E Main LLC, 2020 WL 4929256 at *8; 4 Aces Enterprises, LLC, 2020 WL 4747660 at 

*11–14. They held that the order met the rational basis standard because the increased risk of 

transmission in bars justified their shutdown. 910 E Main LLC, 2020 WL 4929256 at *8–10; 4 

Aces Enterprises, LLC, 2020 WL 4747660 at *11–14.  

The courts held that the bars were not entitled to any process under the procedural due 

process clause because the pandemic is an unprecedented emergency.24 Finally, the courts held 

that the order did not violate the bars’ equal protection rights, because there was a rational basis to 

close bars but not restaurants: the primary purpose of going to bars is to socialize, bars play loud 

music forcing patron to congregate and speak loudly, alcohol lowers inhibition and judgment, bar 

patrons tend to be a younger group that is more likely to contain asymptomatic carriers, and bar 

patrons tend to move around the room more.25  

While these cases from Federal Courts and around the United States are not binding on the 

Court, they are enlightening on how courts are treating public health orders during the COVID-19 

pandemic. Even without using the Jacobson standard, the analysis works the same way. 

Constitutional protections are minimal for purely economic activity and the government will 

prevail if a court finds any rational basis for an order. Governors and state health agencies are 

better equipped to make tough decisions and implement appropriate public health policies.  Based 

on the above analysis, Iowa’s Governor has broad authority to address emergency public health 

disasters and to take action as circumstances change. In sum, given the extraordinary, ongoing 

                                                 
24 910 E Main LLC, 2020 WL 4929256 at *10; 4 Aces Enterprises, LLC, 2020 WL 4747660 at *12–14. 
25 910 E Main LLC, 2020 WL 4929256 at *10–12; 4 Aces Enterprises, LLC, 2020 WL 4747660 at *12–14. 
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public-health threat posed by COVID-19, this Court concludes that any infringement of Plaintiffs’ 

Iowa constitutional rights would be permissible under our Iowa Supreme Court’s traditional 

constitutional analyses and Plaintiffs have not demonstrated a likelihood of success on the merits 

on their due process claims or any of their Iowa Constitution claims. 

“In applying these principles to temporary injunctions, courts consider the “circumstances 

confronting the parties and balance the harm that a temporary injunction may prevent against the 

harm that may result from its issuance.” Id. Citing Kleman v. Charles City Police Dept. 373 

N.W.2d 90, 96 (Iowa 1985).  For all of these reasons, the Court finds that Plaintiffs do not have a 

likelihood of success on the merits of their Constitutional claims.  Without the Constitutional 

claims having a likelihood of success, the plaintiffs would then have an adequate remedy at law, 

and it is unlikely that they would be entitled to permanent injunctive relief. Accordingly, they have 

failed to establish a prerequisite for a temporary injunction: the likelihood of success on the merits. 

B. Whether Plaintiffs are likely to suffer irreparable harm. 

  As Plaintiffs have not shown a likelihood of success on the statutory and constitutional 

legal claims because of the COVID-19 pandemic health disaster implications, the Court’s analysis 

could end here.26 But going on to balance the harms to the parties and the public interest further 

demonstrates that a preliminary injunction would not be appropriate.  Plaintiffs argue that they are 

likely to suffer irreparable harm if the Court does not grant a temporary injunction against 

enforcement of the Order of Closure. Defendants cite to a case addressing restrictions related to 

COVID-19 that states “economic loss resulting from the inability to operate a business is 

compensable by damages and therefore constitutes no irreparable harm.” Alsop v. Desantis, No. 

8:20-cv-1052-T-23SPF, 2020 WL 4927592, at *4 (M.D. Fla. August 21, 2020).  However, the 

                                                 
26 See Global Horizons, Inc. v. United States Dep’t of Labor, 510 F.3d 1054, 1058 (9th Cir. 2007); GEFT Outdoors, 

922 F.3d at 368; Valencia v. City of Springfield, Ill., 883 F.3d 959, 966 (7th Cir. 2018). 
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same case states that “a threat of a business’s permanent closing can constitute irreparable harm.” 

Id. The Plaintiffs believe they have produced evidence of the threat in the numerous affidavits 

from Plaintiffs’ owners stating that they are facing imminent closure if the temporary injunction 

is not granted. Additionally, Plaintiffs claim that they are suffering and will continue to suffer 

irreparable harm from the violation of their constitutional rights. “When an alleged constitutional 

right is involved, most courts hold that no further showing of irreparable injury is necessary.” 

Kikumura v. Hurley, 242 F.3d 950, 963 (10th Cir. 2001) (citation omitted). 

 “Irreparable harm occurs when a party has no adequate remedy at law, typically because 

its injuries cannot be fully compensated through an award of damages.” Kato Eng’g, Inc. v. Hanley, 

367 F. Supp. 3d 918, 923 (D. Minn. 2018) (citation omitted).  Plaintiffs are adamant that damages 

cannot compensate Plaintiffs for forcing them out of business and through the losing of their 

constitutional rights. Plaintiffs argue that they have shown they are likely to suffer irreparable harm 

if the temporary injunction is not granted from violations of their constitutional rights and the 

imminent threat to their businesses. 

 Based on the exhibits submitted, Plaintiffs have successfully shown that they are likely to 

suffer harm. Common sense allows for one to reason that closing a place of business for a certain 

amount of time impacts employees and the ability to stay in business.  Economic losses alone may 

not be irreparable. Plaintiffs were not able to show the likelihood of success on their constitutional 

violation claims that would be grounds for irreparable harm. However, the affidavits submitted by 

Plaintiffs’ owners, stating they are likely to go out of business before they can secure a final 

judgment, are convincing evidence that they may suffer harm that goes beyond the purely 

economic.  The plaintiffs’ ability to operate their establishments under the rules of the 

Proclamation and the plaintiffs’ ability to identify that the closures could permanently close their 
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operations, weigh in favor for a showing of the likelihood of success of  the finding of irreparable 

harm.  It does not take into account possible government aid or grants that the government is using 

to stimulate the economy. 

 The Iowa Supreme Court recognizes that courts sitting in equity should act to enjoin 

injuries that are imminent, not merely possible. Donovan Const. Co. v. City of Waterloo, 231 N.W. 

499, 501 (Iowa 1930). Speculative harm does not support issuance of a temporary injunction. 

S.J.W. ex rel. Wilson v. Lee’s Summit R-7 School Dist., 696 F.3d 771, 779 (8th Cir. 2012).  This 

leads to the final determination of whether injunctive relief is warranted considering the 

circumstances as a whole, and the balance of harms. 

C. Whether the Harm That a Temporary Injunction May Prevent Outweighs the Harm That 

May Result From its Issuance. 

 

 When considering whether to issue an injunction, the court must balance the harm that a 

temporary injunction may prevent against the harms that would flow from its issuance.27  Plaintiffs 

contend that the harm a temporary injunction would prevent, the economic harm to Plaintiffs, their 

employees, and their suppliers, the loss of their constitutional rights, and permanently forcing them 

out of business, outweighs the harm that may result from its issuance, the highly uncertain 

possibility of increased COVID-19 outbreaks. Plaintiffs’ argue that their harm is real and 

imminent, while Defendants’ harm is purely speculative.  This Court agrees with Plaintiffs that in 

dealing with COVID-19, it is speculative.  Scientists continue to struggle to figure it out, contain 

it and protect humans from it.  On the other hand, Plaintiffs submitted documentation that they are 

already losing significant revenues and cannot pay their employees or their suppliers. The 60 to 90 

days or more that it might take for Plaintiffs to secure a final judgment from the Court is too late 

to save several of Plaintiffs’ businesses. Even the businesses that are not forced to close 

                                                 
27 Max 100 L.C.¸ 621 N.W.2d at 181.   
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permanently will lose a substantial amount of business and revenue over that time. Plaintiffs assert 

that threatened injury to constitutional rights outweighs whatever damage an injunction may cause 

Defendants to suffer from inability to enforce what they believe is likely an unconstitutional order. 

See Am. C.L. Union v. Johnson, 194 F.3d 1149, 1163 (10th Cir. 1999). The Plaintiffs argued that 

the Order threatens Plaintiffs’ rights under the Iowa Constitution to equal protection, due process, 

and freedom to choose how they make a living. While the harm Defendants speculate may occur 

is devastating, including widespread suffering and death as well as many more businesses 

statewide going under, such harm is purely speculative.  Plaintiffs contend that Defendants have 

not shown enough of a causal connection between Plaintiffs’ bars closing and any concrete effect 

to impact the spread of COVID-19.   

Similar to Plaintiffs’ argument with regard to equal protection, Plaintiffs believe the 

Defendants lack any rational basis for closing bars, because there is no difference between patrons 

following social distancing and mask guidelines in a bar versus the establishments the order allows 

to stay open, including bars in other counties, theaters, casinos, and restaurants. Patrons that would 

have gone to Plaintiffs’ bars can simply drive to bars located in other counties to drink, which 

would actually increase the spread of the virus, because people will be traveling more. The 

Plaintiffs argue that factors Dr. Pedati points to in her affidavit do not show a causal connection 

with any certainty. Her contentions are that social distancing is difficult in establishments where 

people go to socialize, that the loud environment makes people huddle together closer and talk 

more loudly, and that alcohol lowers inhibitions which can make patrons less likely to follow social 

distancing and mask guidelines. Each of these factors is not unique to bars subject to the Order. 

They all apply at establishments the Governor specifically excluded from the Order: bars in other 

counties, theaters, casinos, and restaurants. According to Plaintiffs, the balance is in their favor. 
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Plaintiffs assert that Defendants fail to show any concrete harm that the public will suffer without 

the injunction, while Plaintiffs and those that they support will lose their livelihoods and their 

constitutional rights. 

Plaintiffs’ argument that the balance of harms favors the bar owners misses a crucial 

component. Public health considerations during a pandemic are paramount.  Unfortunately, 

Plaintiffs’ establishments were damaged by the initial shutdown and they are being damaged again 

by the latest temporary shutdown. The only damage to these Plaintiffs in this lawsuit, however, is 

lost money. This does not appear irreparable.  Defendants point out that a substantial number of 

courts around the country are finding that any fiscal harm to Plaintiffs is significantly outweighed 

by the state’s interest in safeguarding the lives and health of its citizens.28 Balancing harms 

involves not just the probability of harm, but also the gravity of the harm. While Plaintiffs’ harm 

is fairly concrete and Defendants’ harm may be speculative in combatting a pandemic, the worst 

Plaintiffs could expect is losing revenues, possibly bankruptcy and going out of business, while 

the worst Defendants could expect is widespread transmission of COVID-19 across the state, high 

numbers of deaths and long-term health consequences.  While this Court does not wish to minimize 

the potential of economic harm to Plaintiffs, the state’s interest in reducing transmission of 

COVID-19 must carry greater weight:  “Enjoining the actions of elected state officials, especially 

in a situation where an infectious disease can and has spread rapidly, causes irreparable harm” to 

the state.29  On balance, the harm Defendants, representing the people of the State of Iowa may 

suffer from the injunction, outweighs the harm Plaintiffs may suffer30. 

                                                 
28 See Resistance, p. 22-23. 
29 League of Independent Fitness Facilities & Trainers, Inc. v. Whitmer, _____ F. Supp. 3d _____, 2020 WL 

3421229 (W.D. Mich. June 19, 2020)(trial court struck down an emergency closure order by the Governor of 

Michigan. The Sixth Circuit, however, quickly stayed that decision, holding unequivocally that the Governor's 

actions were permissible and that the trial court acted improperly). 
30“[W]here defendant has taken intricate steps to craft reopening policies to balance the public health and economic 

issues associated with the COVID-19 pandemic, while recognizing the continued severe risks associated with 
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 COVID-19 is highly contagious and continues to spread at alarming rates.  This spread 

requires public officials to constantly evaluate the best method by which to protect Iowans’ safety 

against the economy and numerous other concerns. Allowing the Plaintiffs’ establishments to 

operate in Iowa, at this time, could increase the risk of transmission of COVID-19, not just for 

those who visit Plaintiffs’ particular facilities, but for everyone in the community.  The Court is 

not in the best position to make these complex public health decisions.  Overall, Plaintiffs have 

failed to show adequate grounds for the granting of a temporary injunction. They have not shown 

a likelihood of success on the merits. While their potential harm may be irreparable, it is 

outweighed by the potential harm to Defendants responsible for making public health decisions.  

The balance of equities and public interest weigh against a temporary injunction. 

 

IV. CONCLUSION 

 This Court is not in any way addressing Plaintiffs’ further request for a permanent injunction 

or the merits of the case, which will both be addressed at some point in the future. The grant or 

denial of a temporary injunction is not a decision on the merits of the request for a permanent 

injunction, is not an adjudication on the substantive claims, and does not deprive either party of a 

trial on the merits. See Bd. of Ed. of Kimball ton Indep. Sch. Dist. v. Bd. of Ed. of Audubon County, 

260 Iowa 840, 844-45, 151 N.W.2d 465, 468 (1967) (finding “action in granting an application for 

a temporary injunction, or in denying its dissolution on motion. does not deprive the parties of the 

right to a trial on the merits ..., nor is it an adjudication for or against” the claims).   

The Court considered the factors whether injunctive relief is appropriate in this case.  Plaintiffs’ 

bring a compelling case with serious implications for their establishments.  After a complete and 

                                                 
reopening, and where neither the court nor plaintiffs are better positioned to second-guess those determinations, the 

public interest does not weigh in favor of injunctive relief.” Talleywhacker, Inc. v. Cooper, 2020 WL 3051207, at 

*14 (E.D.N.C. June 8, 2020).    
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deliberate consideration of traditional equitable principles, including irreparable harm, 

maintenance of the status quo, the possibility of an adequate remedy at law, as well as a 

consideration of the likelihood of success on the merits at the final hearing, the Court finds that 

the Plaintiffs have failed to make the requisite showings under Iowa R. Civ. P. 1.1502. In using 

the discretion of the trial court and based upon the circumstances of this case, particularly the 

public health disaster regarding the community spread of COVID-19, a temporary injunction will 

not issue as requested by Plaintiffs. The August 27th Proclamation that closes Non-Exempt 

Establishments and limits Exempt Establishments’ abilities to sell alcohol is not in violation of 

Iowa law and the statutes under which the August 27th Proclamation was issued.  Therefore, the 

Court finds that Plaintiffs’ motion for a temporary injunction should be denied.   

IT IS THE ORDER OF THE COURT that Plaintiffs’ Petition for a Temporary Injunction 

is DENIED. 
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