
THE STATE OF NEW HAMPSHIRE

HILLSBOROUGH, SS. N O R T H E R N  DISTRICT

SUPERIOR COURT

Theodore Gatsas

V.

William Cashin

and

Jon Hopwood

Docket No. 216-2017-CV-00492

OBJECTION TO DEFENDANTS' MOTION TO DISMISS

NOW COMES Theodore Gatsas, by and through counsel, and respectfully

OBJECTS to the defendant's motion to dismiss, and in support thereof states as follows:

1. D e f e n d a n t  Hopwood filed a motion seeking dismissal of the instant

complaint relying almost entirely on federal court decisions applying the Federal Rules

of Civil Procedure ("FRCP"). Defendant Cashin subsequently joined that motion.

2. T h e  procedural rules governing this proceeding, however, are New

Hampshire Superior Court Civil Rules ("NHSCCRs"), not the FRCP. The relevant case

law applicable to the NHSCCRs is supplied by the New Hampshire Supreme Court, not

by the federal judiciary.

3. N H S C C R  8(a) reads:

Except as may be more specifically provided by these rules in respect
of specific actions, a pleading which sets forth a claim for relief,
whether an original claim, counterclaim, cross-claim or third-party
claim, shall contain a statement of the material facts known to the
pleading party on which the claim is based, showing that the pleader is
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entitled to relief, and a demand for judgment for the relief to which the
pleader claims entitlement;

4. " N e w  Hampshire is a notice pleading jurisdiction, and, '[a]s such, [the

Supreme Court takes] a liberal approach to the technical requirements of pleadings."

City of Keene v. Cleaveland, 167 N.H. 731, 743 (2015)(quoting Porter v. City of Manchester,

151 N.H. 30, 43 (2004)); Pike Industries, Inc. v. Hiltz Const., Inc., 143 N.H. 1, 3 (1998)("New

Hampshire maintains a system of notice pleadings"); 4 R. Wiebusch, New Hampshire

Practice, Civil Practice and Procedure § 211, at 154 (1984). " I t  is well settled that a

defendant is entitled to be informed of the theory on which the plaintiffs are proceeding

and the redress that they claim as a result of the defendant's actions." Pike Industries,

supra, (quoting Morancy v. Morancy, 134 N.H. 493, 497 (1991) (quotation omitted)).

5. T h e  defendants' motion seeks to import the federal Iqbal and Twombley

pleading requirements that federal courts have imposed under FRCP 12(b)(6). See,

Ashcroft v. Iqbal, 556 U.S. 662 (2009); Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007).

The New Hampshire Supreme Court has never adopted these heightened federal

pleading standards. Indeed, the New Hampshire Supreme Court has cited these two

federal cases, which form the bullwork of federal pleadings practice, a grand total of

once. That single citation was not for the purpose of addressing a motion to dismiss or

adopting the heightened federal pleading standard, but rather to support a ruling

concerning the appropriate time for a court to make a qualified immunity

determination in a 42 U.S.C. §1983 claim. See, Conrad v. New Hampshire Department of

Safety, 167 N.H. 59, 70 (2014). Qualified immunity is completely irrelevant to this matter

and has nothing to do with New Hampshire pleading requirements.

6. N o t a b l y ,  the defendants do not argue that heightened federal pleading

requirements are required by the First Amendment. Indeed, they could not. None of the
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cases cited by the defendants assert that the lqballTwombly pleading requirements are

part of the Sullivan v. New York Times "actual malice" body of First Amendment law.

The heightened pleading requirements are part of the federal court procedural pleading

rules. They are not constitutional in nature.

7. D e f e n d a n t s  advance two principle assertions. First, defendants argue that:

paragraph 15 does no more than recite statements in the Letter that Plaintiff
alleges are 'defamatory.' Nowhere in paragraph 15 does Plaintiff alleges that any
of those states is false, let alone set forth any factual content to show why the
statement is false.

Hopwood Motion to Dismiss at ¶(7).

8. C o n t r a r y  to the defendants' claim, the complaint clearly asserts that all the

statements contained in paragraph 15 are false. The allegation of falsity is found in

paragraphs 17 and 18. ("17. Mr. Gatsas repeats and restates the preceding allegations as

if fully set forth herein. 18. By the conduct alleged herein, the defendants published false

statements about Mr. Gatsas....")(Emphasis added). There is no pleading requirement

that the allegation of falsity be placed in the same paragraph or section of the complaint

as the defendants' statements. The defendants cite no authority in support of that

proposition. Even if such a requirement existed, the plaintiff specifically realleged each

of the allegations contained elsewhere in the complaint in the paragraph immediately

preceding the allegation that the statements are false. The complaint alleges that that the

defendants statements were false. This allegation of fact meets the plaintiff's pleading

obligation as to the element of falsity of the statements. This argument is without merit.

9. S e c o n d ,  defendants argue that:

nowhere in either paragraph, or anywhere else in the Complaint, has
Plaintiff provided any facts to support the contention that either
Defendant knew, or entertained serious doubt, that any of the statements
set forth in paragraph 15 are false.
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Hopwood Motion to Dismiss at 1(7). For reasons set forth above, the plaintiff is

not required to allege such facts in the complaint. Paragraph 18 of the complaint alleges

that "[t]he defendants published these statements with actual malice, that is, with

knowledge that these statements were false, or with reckless disregard of whether they

were false or not." The complaint alleges knowledge of falsity and meets the plaintiff's

pleading obligation as to the element of the defendants' mental state concerning the

statements. That is all that is required at this stage of the proceedings.

10. T h e  defendants cite Nash v. Keene Pub. Corp., 127 N.H. 214 (1985) for the

proposition that proof of "reckless disregard" requires a showing that the defendant

entertained serious doubts as to the truth of his publication. While this statement of law,

which relies on St. Amant v. Thompson, 390 U.S. 727 (1968), is true as a matter of law, the

Nash case cuts heavily against the defendants' motion to dismiss at this early stage.

11. I n  Nash, Justice Souter wrote a decision that reversed a trial court's grant

of post-discovery summary judgment in favor of the defendant publisher. The Court

held:

This requirement of awareness of probable falsity, or
serious doubt, poses great difficulty for a defendant
seeking summary judgment. As an evidentiary issue at
trial, proof of such awareness will usually depend in part
on an assessment of the defendant's own credibility, an
assessment that is extremely difficult, if not impossible, to
make without the defendant's testimony. In almost every
case, moreover, proof of the defendant's state of mind will
rest on circumstantial evidence. Thus, the issue of malice
"does not readily lend itself to summary disposition."

Nash, 127 N.H. at 223 (quoting Hutchinson v. Proxmire, 443 U.S. 111, 120 n. 9 (1979)).

Obviously, the "great difficulty" of proof for a plaintiff on a motion to dismiss before

discovery is conducted is far greater than for a defendant at the summary judgment

stage. As the Court found in Nash, in this case circumstantial evidence will be available
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to the plaintiff to establish actual malice. Unlike Nash, however, the plaintiff here has

not even been afforded the opportunity to conduct discovery of circumstantial facts that

can be used to establish actual malice.

12. T h e  United States Supreme Court has recognized that proving "actual

malice" requires that a plaintiff be permitted to use circumstantial evidence. "It may be

that plaintiffs will rarely be successful in proving awareness of falsehood from the

mouth of the defendant himself, but the relevance of answers to such inquiries ... can

hardly be doubted." Herbert v. Lando, 441 U.S. 153, 170 (1979). To hold the plaintiff to a

burden of proof in the initial complaint, prior to any discovery being conducted would

require a plaintiff to know everything about his or her case, including the "answers to

such inquiries" as may be permitted by the civil discovery process, before suit is filed.

This is clearly contrary to the nature of the rules governing discovery and New

Hampshire's notice pleading standards. See paragraph 4, infra.

13. P r i o r  to launching into their misplaced reliance on lqbal and Twombley,

defendants suggest, without vigorously asserting, that the statements attributed to the

defendants in the complaint were protected as statements of opinion, rather than

statements of fact. See, Hopwood Motion to Dismiss at ¶(5) citing Thomas v. Telegraph

Publishing Co, 155 N.H. 314, 338-339 (2007).

14. I n  Thomas, the Court held that "[a] statement of opinion is not actionable

unless it may reasonably be understood to imply the existence of defamatory fact as the

basis for the opinion." Id. at 338. Every statement identified in the complaint and

attributed to the defendants, whether phrased as an opinion or not, implies the

existence of an underlying defamatory fact as the basis of the opinion.
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15. T h e  Letter contains several instances in which it appears that the

defendants are attempting to hide behind statements of "opinion." Those statements are

outlined individually.

(a) "It is my belief that a government official engineering a cover-up to benefit

themselves personally...." Although couched as a "belief" of the author, that

"belief" implies the existence of the defamatory claim of "engineering a

cover-up...." As such the statement is not protected as an opinion of the

author under Thomas.

(b) "I believe a violation of the Manchester City Charter... has occurred."

Although the statement is couched as a "belief," the statement would have no

meaning if the context of that "belief" did not imply the existence of

underlying defamatory facts.

(c) "In my opinion, false statements by Mayor Gatsas, who was and is a

candidate for reelection... [would constitute a] violation of the City Charter."

The statement asserts an opinion, in a context that clearly assumes underlying

defamatory facts — the allegation that the plaintiff "engineered a cover-up"

that violated the City Charter and New Hampshire criminal laws.

16. I n  sum, New Hampshire abides by notice pleading and had not adopted

the federal court pleading standards of Iqbal and Twombly. The complaint puts the

defendant on notice of the nature of the claim. It alleges specific facts by identifying the

content of the June 27 letter, states that the plaintiff denies the statements and asserts

that they are false, and alleges the mental state of actual malice. This meets all of the

New Hampshire pleading standards. Discovery should be permitted to move forward.

To the extent that the defendants assert that the plaintiff is required to assert facts about

the defendants' mental states in the complaint prior to conducting discovery about the
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process by which the June 27 letter was drafted, they are simply incorrect as a matter of

New Hampshire law.

17. S h o u l d  the Court find that the plaintiffs' complaint is deficient in any

manner, the plaintiffs must be given an opportunity to amend the Complaint prior to a

dismissal. Cambridge Mut. Fire Ins. Co. v. Crete, 150 N.H. 673, 678 (2004); ERG, Inc. v.

Barnes, 137 N.H. 186, 189 (1993). The New Hampshire Supreme Court has held that the

liberal amendment of pleadings is allowed, regardless of the nature of the amendment,

unless the changes "surprise the opposite party (citation omitted), introduce an entirely

new cause of action (citation omitted), or call for substantially different evidence,

(citation omitted)." Clinical Lab Products, Inc. v. Martina, 121 N.H. 989, 991 (1981). See

also, National Marine Underwriters v. McCormack, 138 N.H. 6, 8 (1993)(allowing liberal

amendments to cure technical defects). None of those factors would be present if the

court were to require an amendment at this early stage.

WHEREFORE, the plaintiff, Theodore Gatsas, respectfully objects to the pending

motion and asks that this Court deny the motion to dismiss.

Respectfully Submitted,
THEODORE GATSAS,
By his atto

September 1, 2017
Richard J. Lehmann (Bar No. 9339)
Lehmann Law Office, PLLC
835 Hanover Street
Suite 301
Manchester, N.H 03104
(603) 731-5435
rick@nhlawyer.com
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CERTIFICATION

I hereby certify that a copy of this pleading was this day forwarded to counsel of
record via email, the method of delivery agreed to by counsel to the parties:
mark@malloryandfriedman.com; WChapman@orr-reno.com; JEggleton@orr-reno.com.

September 1, 2017
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