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Pursuant to Md. Rules 8-302(c) and 8-303, Young Lee cross-petitions this
Court to issue a writ of certiorari. While the Appellate Court’s decision in Lee v.
State, et al., No. 1291, September Term, 2022 (filed March 28, 2023), remedies
serious procedural deficiencies in the vacatur process in this case, it falls short in
one critical respect: it leaves no one to speak on the Lee family’s behalf. This Court
should intercede to ensure that the victim’s representative is given a meaningful
voice, as the law requires. It should decisively reject an interpretation that deprives
the family of a right to be heard and makes them a hapless bystander to the

proceedings.!

1 Although Mr. Lee disagrees with Mr. Syed on which questions this appeal
presents, he agrees that this case involves important legal issues warranting
review. If certiorari is granted, Mr. Lee will counter Mr. Syed’s arguments on the
merits. In short, the Vacatur Statute and Maryland’s victims’ rights laws guarantee
that victims receive notice and opportunity to participate. Conducting harmless
error review would eviscerate the procedural protections for crime victims.
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INTRODUCTION

Our system of justice relies on the adversarial process. Deciding a case based
on untested, one-sided claims would mirror the abuses of authoritarian regimes.
Here, Mr. Lee, brother of murder victim Hae Min Lee, learned of Adnan Syed’s
vacatur proceeding for his 20-year-old conviction at the last possible minute and
received no opportunity to attend or meaningfully participate. Unique to this
vacatur, the prosecutor’s and defendant’s interests were aligned, and the Circuit
Court provided no effective oversight. No one was permitted to challenge the
purported evidence offered in support of vacatur—so, the vacatur decision was
based on speculation, conjecture, and innuendo alone.

This case presents an issue of critical public importance. Specifically, Cross-
Petitioner contends that Maryland Code, Criminal Procedure (“CP”) § 8-301.1 (the
“Vacatur Statute”) requires that victims not only be provided notification of and
opportunity to attend a vacatur hearing but also the right to speak. The import is
even greater here, in a case that overturned 20-plus years of settled appellate
rulings, including by this very Court.

The Appellate Court reviewed the prosecutor’s and circuit court’s conduct
in the underlying vacatur proceeding and found it gravely deficient. Lee v. State,

257 Md. App. 481 (2023), reconsideration denied (May 2, 2023).2 The Appellate Court

2 The Appellate Court opinion is attached.



raised doubts about the prosecutor’s motivations and its conclusory assertions that
the basis for Mr. Syed’s conviction had been eroded. Accordingly, the Court
vacated the vacatur ruling and remanded for a redo — with proper procedures and
protections in place. But it erred in one regard: it stopped short of granting Mr. Lee
the right to speak and challenge the evidence. This Court can correct that error by
recognizing these rights under the Vacatur Statute, victims’ rights laws, and State
constitution. Anything less would render the remanded hearing an empty ritual.
Cross-Petitioner seeks merely enforcement of his right to a fair, unbiased
process as provided by Maryland law. This appeal is about the circuit court’s

procedures and decidedly not about how to decide the vacatur on the merits.

QUESTION PRESENTED

Whether a victim’s right to speak, as enshrined in Maryland’s laws
and constitution, is incorporated into the Vacatur Statute, CP § 8-
301.1, where no party or entity other than the victim has an interest in
challenging the evidence alleged to support vacatur?

FACTUAL AND PROCEDURAL BACKGROUND

On February 25, 2000, Mr. Syed was convicted of murdering his ex-
girlfriend, Ms. Lee. Syed v. State, 236 Md. App. 183 (2018). The trial court sentenced
him to life in prison with the possibility of parole. Id. Mr. Syed filed multiple
unsuccessful appeals. In 2019, this Court again affirmed his conviction. State v.

Syed, 463 Md. 60 (2019).



On September 14, 2022, the State moved to vacate the conviction —asserting
newly discovered evidence, a purported Brady violation, and potentially “two
alternative suspects.” But these contentions were unsupported. The Appellate
Court highlighted several of the deficiencies in the State’s motion:

[T]he State’s motion did not identify the two alternate suspects or explain
why the State believed those suspects committed the murder without
Mr. Syed. The note indicating that one of the suspects had motive to kill
Hae is not part of the record on appeal, and in the State’s October 25, 2022
response, the Office of the Attorney General stated that there is other
information in the note that was relevant but not cited in the motion to
vacate.

Lee, 257 Md. App. at 495 n.8.

On Friday, September 16, the court conducted a secret in-camera prehearing
that only the judge, prosecutor, and Mr. Syed attended. Id. at 496-97. That
afternoon, the State attorney notified Mr. Lee that an in-person vacatur hearing
had been scheduled —for the next business day, Monday, September 19. Mr. Lee
wanted to be there but could not travel cross-country on such short notice. Id. at
497-99.

On the morning of September 19, Mr. Lee filed a motion to postpone the
hearing by one week. The court denied the motion, ruling that if Mr. Lee wished
to speak, he must do so immediately via Zoom. Mr. Lee, without time to confer

with counsel, made a short, flustered statement. Id. at 500-04. Without any



explanatory findings of fact or conclusions of law, the court granted the State’s
motion and ordered Mr. Syed’s immediate release. Id. at 509-10.
The Appellate Court criticized this conduct:

[A]lthough CP § 8-301.1(f)(2) requires the court to “state the reasons for” its
ruling, the court did not explain its reasons for finding a Brady violation. . . .
Additionally, the court found that the State discovered new evidence that
created a substantial likelihood of a different result, but it did not identify
what evidence was newly discovered or why it created the possibility of a
different result.

Id. at 509 n.15.

On September 28, 2022, Mr. Lee filed a notice of appeal and sought a stay
pending the appeal. On October 5, Mr. Lee also moved in the Appellate Court to
stay proceedings. With these motions pending, on October 11, 2022, the State
entered a noelle prosequi of the vacated charges. After Mr. Lee showed cause for
why his appeal should not be dismissed as moot, the Appellate Court allowed the
appeal to proceed and issued its opinion on March 28, 2023.

First, the Appellate Court held that the State’s noelle pros was a nullity and
that Mr. Lee’s appeal was not moot. Id. at 519-27. The Court emphasized that the
noelle pros “was entered with the purpose or ‘necessary effect” of preventing Mr.
Lee from obtaining a ruling” on his appeal. Id. at 526.

Second, the Court held that Mr. Lee’s right to notice had been violated. Id.
at 527-38. As it stated, “we must construe CP § 8-301.1(d) and Rule 4-333 in light

of the constitutional and statutory mandate that crime victims ‘be treated by
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agents of the State with dignity, respect, and sensitivity’ . . . as well as the
legislative intent that a victim has the right to notice and to attend the vacatur
hearing.” So, an email one business day before the hearing was unreasonable. Id.
at 537.

Third, the Court held that requiring Mr. Lee to appear remotely during
“what indisputably was (or should have been) an evidentiary hearing” violated
his right to attend. Id. at 541. Specifically, attendance via Zoom is unacceptable
when a victim’s representative expresses a desire to attend in person and all other
participants may do so. Id. at 540-41. The Court underscored the value of in-person
attendance. Id. at 539-40. Against that backdrop, the circuit court denied Mr. Lee’s
request to postpone “despite there being no showing that it was necessary to hold
the vacatur hearing that day.” Id. at 541.

Finally, despite all these improprieties, the Court found that the Vacatur
Statute does not provide a victim a right to be heard at a vacatur hearing. Still, the
Court pointed out, “there are valid reasons to allow a victim that right in a vacatur
hearing, and the court has discretion to permit a victim to address the court.” Id.
at 547.

The Appellate Court vacated the order vacating Mr. Syed’s conviction and
remanded for “a new, legally compliant, transparent hearing . . . where Mr. Lee is

given notice of the hearing that is sufficient to allow him to attend in person,



evidence supporting the motion to vacate is presented, and the court states its
reasons in support of its decision.” Id. at 550. Mr. Lee contends, however, that
leaving his ability to speak to the trial court’s discretion is insufficient to enforce
Maryland’s victims’ rights mandates.

REASONS FOR GRANTING THE WRIT

I. This Court Should Grant the Writ to Clarify that Victims May Participate
in a Vacatur Hearing by Speaking on the Record

a. The Vacatur Statute and Maryland’s Statutory and Constitutional
Protections Afford Victims Formidable Rights

The Maryland Declaration of Rights requires state agents to treat crime
victims with “dignity, respect and sensitivity during all phases of the criminal
justice process.” Art. 47(a). This broad grant engendered a suite of guarantees for
victims. Under CP §11-102(a), a victim's representative may “attend any
proceeding in which the right to appear has been granted to a defendant.” And CP
§ 11-403(a) requires a court to allow a victim’s representative to “address the court
under oath” where an “alteration of a sentence” is considered. Id. (emphasis
added). If the representative does not appear, the prosecutor must state why it is
appropriate to proceed. CP § 11-403(e)(1). If the court is dissatisfied with this
explanation, it may postpone the hearing. CP § 11-403(e)(2).

In 2013, the Assembly gave these rights teeth by amending CP § 11-103 to
provide for direct appeal and expand appellate courts” power to impose remedies.

See Antoine v. State, 245 Md. App. 521, 541-42 (2020). Under Antoine, violation of
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victims’ rights protections gives rise to an appropriately tailored remedy without
a requirement to show that the outcome would have been different; hence, a
harmless error analysis, as Mr. Syed urges, is inapposite.

The Vacatur Statute, effective January 2020, created a new mechanism to
vacate criminal convictions. CP §8-301.1, Md. Rule 4-333. Unlike previously
available tools, the Vacatur Statute permits —indeed, requires — the prosecutor to
initiate the proceeding. See Md. House Bill 874, Bill File at 1-5 (2019), attached as
Attachment A.

Because of the prosecutor’s and defendant’s alignment, the Vacatur Statute
requires that victims “be notified” and allowed “to attend.” CP §8-301.1(d).
Moreover, the Statute incorporates a victim’s right to speak provided under CP §
11-403(b) through its implementing rule. See Md. Rule 4-333(h) (“Cross-reference:
For the right of a victim or victim’s representative to address the court during a
sentencing or disposition hearing, see Code, Criminal Procedure Article, § 11-
403.”). These rights are essential to ensure a thorough hearing and to afford the
victim dignity and respect.

b. The State and Circuit Court Violated Cross-Petitioner’s Rights,

Resulting in a Predetermined Hearing with No Review of the
Evidence

The circuit court and State violated Mr. Lee’s rights. The State first advised

Mr. Lee of its motion on Monday, September 12, 2022. Lee, 257 Md. App. at 497.



Mr. Lee made clear that he wanted to be notified if there was a hearing, but the
prosecutor did not do so until late Friday, September 16 —less than one business
day in advance —and never informed Mr. Lee that he could attend. Id. at 497-98.

Mr. Lee rushed to retain counsel one day before the hearing. On the day of
the hearing, counsel moved to postpone so that Mr. Lee could travel from
California and attend in person. Id. at 498-502. The circuit court refused and said
that Mr. Lee would have to join immediately by Zoom. With only 30 minutes to
race home from work and prepare without counsel’s input, Mr. Lee briefly spoke
on his sister’s murder. He could do little more than express confusion and regret.
He could not address the vacatur’s merits because the prosecutor had not yet
presented them. Id. at 502-04. He could not speak to the evidence because neither
he nor the public ever saw any —it had appeared just once, in the secret in camera
prehearing. Id. at 496-97.

Once Mr. Lee finished, the session devolved into a pro forma reading of
highlights from the prosecutor’s affidavit, including: an alleged Brady violation;
concerns with the underlying case that prior appeals had long since rejected; and
theories that were thinly described and lacked evidentiary support. The

prosecutor did not explain how any of it called the integrity of the conviction into



question. Id. at 505-09. In so evidently failing to present its allegations, the State
demonstrated that it was set on a specific outcome even without necessary proof.3

The circuit court ruled, without analysis, that the State had met its burden
for granting vacatur. It did not explain its reasons for finding a Brady violation, as
required. Id. at 509-10 & n.15. The court further demonstrated that the outcome
was foreordained by having Mr. Syed’s street attire waiting for him to change into
the moment the hearing ended and then releasing him to a pre-arranged press
conference. Id. at 510, 542 n.33. The Appellate Court held that the hearing was so
flawed, the only solution was to remand the case for an entirely new proceeding.
Id. at 493 n.6, 495 n.8, 549-50.

The State and circuit court violated Mr. Lee’s rights and thus eliminated the
one person with an ability to participate and interest in meaningfully questioning
the merits of the vacatur motion.

c. The Vacatur Statute Incorporates the Victim’s Right to Speak

When vacatur is contested, the purpose of the Vacatur Statute will be met

only if some party or entity is allowed to present a credible challenge.

3 The State indicated that it had undertaken a new “nearly year-long
investigation,” but it was still ongoing. The State admitted such uncertainty about
the outcome that whether to “proceed with a new trial or enter a nol pros” was
contingent on the ongoing DNA tests’ results. Id. at 493. These tests never cleared
Syed or implicated alternative suspects.
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The Vacatur Statute envisions the victim’s right to participate to help the
circuit court review the evidence. The right to speak is incorporated by
Md. Rule 4-333(h), which cross-references CP § 11-403. A cross-reference makes
the cited statute part of the law. See Jam v. Int’l Fin. Corp., 139 S. Ct. 759, 769 (2019)
(“[A] statute that refers to another statute by specific title or section number in
effect cuts and pastes the referenced statute as it existed when the referring statute
was enacted.”); Hassett v. Welch, 303 U.S. 303, 314 (1938) (“Where one statute
adopts the particular provisions of another by a specific and descriptive reference
to the statute or provisions adopted, the effect is the same as though the statute or
provisions adopted had been incorporated bodily into the adopting statute.”);
Singer & Singer, 2b Sutherland Statutory Construction § 51:7 (7th ed. 2019); In re
Heath, 144 U.S. 92, 93-94 (1892) (“Prior acts may be incorporated in a subsequent
one in terms or by relation.”).

Even if the cross-reference did not have this effect, the right to speak should
be inferred as inherent in the statutory scheme. The Appellate Court ruled that
“the intent of the General Assembly” was to permit victims to attend vacatur
hearings in person. Lee, 257 Md. App. at 539. But the right to receive notice and
attend a proceeding is not an end onto itself: it “protects the right to be heard at
that hearing.” Lamb v. Kontgias, 169 Md. App. 466, 480 (2006). The rights exist

“hand in glove.” Id. Otherwise, the victim is a mere prop, forced to sit on his hands
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and lament. The Vacatur Statute’s explicit inclusion of a right to notice implies a
corollary right to participate.

The Statute also sets key requirements that the prosecutor and court must
meet for entry of vacatur. See CP § 8-301.1(b)(2), (f)(2), (g). The State’s burden of
proof is meaningless if no one may stand in opposition and hold the evidence up
to light. In no other instance does our system rely on one-sided argument—it
depends, instead, on the adversarial process. See Penson v. Ohio, 488 U.S. 75, 84
(1988) (“[O]ur adversarial system of justice . . . is premised on the well-tested
principle that truth—as well as fairness—is ‘best discovered by powerful
statements on both sides of the question.””); U.S. v. Abuhamra, 389 F.3d 309, 322-
23 (2d Cir. 2004) (“[Flairness can rarely be obtained by secret, one-sided
determination of facts decisive of rights.” (quoting Joint Anti-Fascist Refugee Comm.
v. McGrath, 341 U.S. 123, 170 (1951) (Frankfurter, J., concurring))). As this Court
has stated, a ruling preventing one side from mounting a full challenge to the other
party’s evidence “deprive[s] the court of one of the core benefits of the adversarial
system: the progression towards truth through the presentation of counter-
evidence.” Sumpter v. Sumpter, 436 Md. 74, 85 (2013).

The Appellate Court in Antoine examined what relief it may grant when a
victim’s rights are violated and held that he “should be placed in the position [he]

occupied before the violations occurred.” 245 Md. App. at 555. In Antoine, that
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meant redoing a sentencing hearing so that the victim could participate; anything
less would be “an empty ritual.” Id (emphasis added). Here, for Mr. Lee’s right to
attend a new hearing with adequate notice to be more than an empty ritual, the
circuit court must not just redo the hearing, it must do it properly. That means that
Mr. Lee may meaningfully participate — with the right to review and speak on the
evidence. The Vacatur Statute and victims’ rights protections demand as much.

d. The Appellate Court Erred by Withholding Mr. Lee’s Right to
Speak

In its decision, the Appellate Court raised grave doubts about the facts
supporting vacatur. The Court declared, “we may think it advisable to allow the
victim the right to be heard at a vacatur hearing, particularly where there is no one
advocating for the conviction to be upheld.” 257 Md. App. at 544. Still, it stopped
short of ruling that such a requirement existed. Here, the Court erred in three
ways.

First, the Court misinterpreted the meaning of the Rules Committee
incorporating CP § 11-403 by cross-reference. It ruled that the absence of explicit
language in the Vacatur Statute itself meant that no right to speak existed. Better-
suited canons of construction suggest the opposite. Statutes are to be interpreted
to avoid surplusage; if the cross-reference to § 11-403 was a throwaway that meant
nothing, it would not have been included. See, e.g., Johnson v. State, 467 Md. 362,

372 (2020). Further, a court must consider the statutory scheme as a whole,
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including any related enactments, and effectuate the Legislature’s overall purpose.
Id. at 372-73. The Related-Statutes Canon states that statutes in pari materia are to
be interpreted together. Scalia & Garner, Reading Law: The Interpretation of Legal
Texts § 39 (2012). So, related statutes must be harmonized to the extent possible.
See Johnson, 467 Md. at 372; Bolling v. Bay Country Consumer Fin., Inc., 251 Md. App.
575, 602 (2021). Likewise, under the Presumption Against Implied Repeal Canon,
repeals by implication are “very much disfavored.” Scalia & Garner § 55. Only a
provision that flatly contradicts an earlier-enacted one annuls it. The right to speak
is provided for in hearings that affect a sentence, CP § 11-403(b), and Md. Rule 4-
333(h) explicitly incorporates this right. The Vacatur Statute and right to speak are
not just related; they are paired. Had the Assembly intended otherwise, it would
have said so.

Second, the Court ruled that the cross-reference to CP § 11-403 “suggests . . .
a comparison” with available rights, not an establishment of that right. 257 Md.
App. at 546. But it beggars belief to suggest that the Assembly incorporated a
reference to a clearly established right in criminal proceedings in order to show
that such a right did not exist in vacatur hearings. Cross-Petitioner is aware of no

other instance in which a statutory cross-reference has been so construed.+

4 The Appellate Court cites to the Report of the Standing Committee on Rules of Practice
and Procedure for this proposition, but the report merely restates the wording of
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Finally, the Court rejected Mr. Syed’s argument that CP § 11-403 applies
only to sentencing hearings, ruling “that the vacatur of a defendant’s conviction is
the ultimate alteration of a sentence.” Id. at 545. Instead, it drew another distinction
between vacaturs and sentencings: sentencings are discretionary. Id. at 545-46. The
Court said, the Vacatur Statute was like other non-discretionary post-conviction
procedures that did not provide a right to speak. Id. But such logic is flawed.
Victims’ participation is essential under the Vacatur Statute because the victim is
the one potential adversary who can question the evidence and purported basis
for vacatur. This is not so under the other laws the Appellate Court listed.> Id. at
546. Nothing in CP § 11-403 indicates that it applies only to discretionary rulings.

% % %

Accordingly, the Appellate Court erred in denying Mr. Lee’s right to speak

and leaving it to the trial judge’s discretion. This Court should correct the ruling.

II. Review of the Question Presented Is Desirable and in the Public Interest

Whether victims may speak under the Vacatur Statute is of crucial import.

Appellate guidance is necessary and appropriate.

the Rule. 257 Md. App. at 546.

5 It is worth noting that of the statutes listed, only UPPA even mentions CP § 11-
403 (see Md. Rule 4-406). The Court indicated that these laws do not provide a right
to speak, but as far as Cross-Petitioner can determine, the issue has never been
litigated or decided.
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The Appellate Court’s failure to recognize a right to speak, if left standing,
will permanently damage future applications of the Statute and how courts treat
victims as a general matter.® Contrary to the Assembly’s intent, it will diminish
victims’ standing in court and render them muffled observers where their interests
are at stake. Article 47’s protections would be dramatically diluted.

Moreover, this is a matter of significant public interest. The case has been
the subject of a popular podcast and HBO series, which garnered extensive
support for Mr. Syed. The Baltimore City State’s Attorney’s Office maintained his
guilt for decades, only to turn on a dime at the whim of the new State’s Attorney.
See Commonwealth v. Brown, 649 Pa. 293, 325 (2018) (a prosecutor “cannot now seek
to implement a different result based upon the differing views of the current office
holder”). This amounts to nullification by public impulse. If the State seeks such
an outcome, there should be someone positioned to speak and question the basis
for its claims. Otherwise, as here, it can steamroll through a pre-determined result
even if unjustified.

CONCLUSION

Accordingly, this Court should issue a Writ of Certiorari to review and rule
upon the issue of public import raised by the Appellate Court’s ruling: whether a

victim has a right to be heard at a vacatur proceeding.

¢ The Vacatur Statute is new and likely to arise often.
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STATE OF MARYLAND JITSER 19 Fh I 2h IN THE

V§. A e CIRCUTT COLRT
ADMAN SYER * FOR
Ixlendant ' BALTIMORE CITY
* Case Not.: 19900304245
+ * + . o ¥ . = * " -
ORTER

The above-captioned matter pame befire the Cowrt on the Seole’s Motion to Yaeas
Tudgment on Septewiber. 19, 2022, Upon constdertion of fle papes, in conem mview of
evidencs, proceadings, and oral arpuments of coumnsch medés upen the recond, the Court fnds that
the Stace bas proven greunds for vacakng the jwdgmient of conviction in 1he males of Adoan.
Sved. Specifically, the Bude has proven thet thers waz A Bredy violation, bisryland Bule 4-
2E4A(3) redudres the Stake to disclpse, withaus request, all materfal or infernstion in sy fono
whethes of fiot adoessible, 1hic e o exculpaie the defendsrmt or negate or miigee the
defendaii®s guill or pumishment aa to e offtnse charged Additionally, e $tafe has discovercd
Tew evidenc that eauld not have becn discovored by due diligepce i time for 8 new wial wnder
M Rube 4-331{6) and crmtes » substantial or sipgificant probabitity thet the resul <would: have
been differeat. Tt i fis _/_"‘ﬂ dy of September, 2022, by the Circait St far Baliiors
Citr:

ORDERED thar 1 the interet of jusbes and fiomiess, ﬂTlE Stete’s Motion to Vacaln

Todpment of Convietiop in 1he metter of Adnan Syed as to indicmenr #1599143042, count E —



meder in the LT degroe; H19913043, o 1 - Xidoepping - adutt; #ISSICI045, count § -
robbery, imd #1598 103046, count 2 = filse inptisonment, is herehy GRANTED'; and il i fucther
ORIHERED bt the Deferidant will bo relessesd e bis own veeognizmes and ploced ob
hemw: tetention with GPS monitabng with ALERT, Ine.; and it is fanber
DRDERED thar the State shal] schedule o date for 8 new trial or evar nolle prossqui of
the vacated counts within 30 days ofF the date of tas Onder,

¢ Meilcem

Jmdpe s Bphitarn Apper
o ek | Idcwment Dok

Judge Melissa Phinn

b ——

NOTICE TO CLERE:
COFIES EENT TOr ALL FARTIES.
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IN THE

YOUNG LEE, AS VICTIM’S * )
REPRESENTATIVE, COURT OF SPECIAL APPEALS
*
Appellan OF MARYLAND
*
v September Term, 2022
. *
STATE OF MARYLAND No. 1291

(Cir. Ct. No. 199103042)

* * * * * * * * * * * * *

ORDER

7&.
Having reviewed and considered the following motions and responses, it is this i day

of November 2022,

I;

ORDERED, that upon consideration of Adnan Syed’s “Motion to Disqualify
Office of the Attorney General as Counsel for the State of Maryland or Strike the
State as a Party to the Appeal,” the State’s opposition thereto, and Mr. Syed’s reply to
the State’s opposition, Mr. Syed’s motion is DENIED; and it is further

ORDERED, that upon consideration of “Appellant’s Response to This Court’s
Order to Show Cause Why Young Lee's Appeal Should Not be Dismissed as Moot,”
together with Mr. Syed’s reply to Mr. Lee’s response, the provision of this Court’s
October 12 Order directing the appellant to show cause is deemed satisfied. This
appeal shall proceed; and it is further

ORDERED on the Court’s own initiative, that the Clerk of the Circuit Court for
Baltimore City is directed to transmit the record to this Court, forthwith; and it is
further

ORDERED that the appellant’s brief shall be filed on or before December 9. The
State’s brief and the brief of Mr. Syed shall be filed on or before January 9, 2023. The

parties are directed to brief (1) whether this appeal is moot, (2) whether this case,



even if moot, warrants the Court’s exercise of its discretion to issue an opinion on the
merits despite mootness, and (3) the merits of whether the notice Mr. Lee received in
advance of the circuit court’s vacatur hearing complied with the applicable
constitutional provisions, statutes, and rules; and it is further

ORDERED that this appeal shall be scheduled for consideration in the February
2023 session of this Court; and it is further

ORDERED that upon consideration of Mr. Syed’s “Motion to Strike Exhibit A to
Appellant’s Response and Reply to Responses by Appellant and the Office of the
Attorney General / Motion to Strike Appendix to Appellant’s Response,” the
appellant’s opposition thereto, and Mr. Syed’s further reply in support of the motion,

Mr. Syed’s motion is DENIED.

FOR A PANEL OF THE COURT
(consisting of Nazarian, Beachley, Albright, JJ.)

j— '.I:‘

AnnE Albight, Judge




Young Lee, ds Vietim's Representative v Slate of Maryland, ef of |, No, 1291, Seplember
Term, 2022, Opinion by Graeff, 1.

CRIMINAL PROCEDURE — VICTIME'® RIGHTS — VACATUR OF
CONYICTIONS — NOLLE PROSEQTI — M{OTNESS

The Statc's entry of a nolle prozaqui did not render the M, Lee's appeal moot under
the cireumstances of this case.  Although the State’s Attomey wenerally has broad
discretion, free [mm judiciyl conuml, W enler 3 polle prosequi, thas aothorily 8 oot
unfettered.  Rather, the cowts will teroper the State’s authority h exceptional
cireurmstances, such as where entry of a nolle prosequi viclates fundamental fairness, and
M AL Jeasl SOme circumstaneess, where it drewmyvents the dght to appeal.

The entry of the ool pros in this case, entered shottly before & reapoase tn e Lea’s
mation to sty proceadings was due, and bhefore the 30-day deadling provided by Maryland
Eule 4-333(i) for the State to either enter a nolle prosequi or take other appropriate action,
was done with the purpose or *necessary offect” of preventing Mr, Lec from obtaining a
ruling on appeal reparding whether hia dghts 28 a viclm's represenlative were vialeied.
Under the unique facts and circumstances of this case, exceptional circumstances exist to
lemper the aunthority of the State to enter a nel pros. The ool pros was void, it was a nollity,
andd il daes nol render this appral moo.,

Md. Code A, Critn, Proe, At (“CP™) § 3-201.10a) (Supp. 2022} povides thal,
on the State’s motion, the courl may vacale a conviglion under certain circumsiances. The
stahute provides victims with the right 1o prior notice of the heating on a motion to vacale
and the right o attend the hearing. CP § 8-301.1{d}. These rights were violated in this cass,
whene the Stale gave Mr. Lee notics only ane business duy before the bearng, which was
insufficient tome 10 reasenatily allow Wie. Lee, who lived in California, to attend the hearing
In person, and therefore, the court required bit. Lee o attend the hearing ramotely.

Although remote proceedings can be valuable in some contezts, where, as here, &
ctire victim or viclim’s represenlative conveys ta the court a desire to attend a vacamr
hearing i person, all athet indiniduals myvolved in the case are permicted to attend n
person, and there are no compelling reasons that require the victim to appear remotely, 4
Colrcl raquning e vigtitn b atlend the hearing tamiotely Yiclates the victim's ripht to attand
the proceeding. Allowing 2 victim eatitled to atiend a court proceeding to attend in person,
when the victim makes that 1equest and all other persons involved in the heating appear in
Person, is consistent with the constitutional reyuitement thal vielims b veated with dignity
and respect.

A victim does not have 3 statutory rght 10 be heard at o vacaoor beating. The coutt,
however, has discretion o permil a victim to address the court at a vacamr heating
tegarding the impact of the court's decision on the vietim andfor the yichm's Farmaly.



Beranse the cirenic cowrt violated Me. Leea’s right to notice of, and his ght to attend,
ths heanog on the State’s motion to vacate, mm welation of CP § 8-301.1(d), ihis Coorl bas
the powst and obligalion K emaedy those violations, as long we can de so without violating
Mr. Syed’s ripht to be free from double jeopardy. We can do that, and accordingly, we
vacale the circuit court’s crder vacating Mr. Syed’s convietions, which results in the
reinstalement of the original convictons aod sentence. We remand for 2 now, legally
compliant, and transparent hearing on the motion to vacate, where Mr. Le is given notice
of lhe hearing that 15 sufficient to allow him b altend in person, cvidence supporiing the
motion 10 yacals (4 presented, and the coorl SLAES 15 reasans m supporl of ils decisiomn.
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This gppeal inwolves conviclions datitge Hack 1o 20, when 4 jury in the Circuit
Couwrt tor Baltimers Ciry convicted Adnan Syed, ane of the appelless, for, among other
things, the 1999 murder of 17-yvear-old Hae Min Lee.! The court imposed an aggregate
sentence Of life plus 30 years, and Mt Syed Oled multiple, ultimately unsuccessfol,
challenges to his convictions in the years that followed.?

In Scptember 20022, the State, alsu an appecllee, filsd in the Cimwit Courl for
Baltimore City a mtion to vacate Mr. Syed’s convictons pursuant to Md. Code Aon,,
Crim. Proc. Art. {CP*) § 8-301.1 (Supp. 2022) (the “vacatur glatule™), Afer i hearing,
the court granted the modon and vacgted Me. Syed’s convictions.

Young Les, Hae's brother, appealed to this Court, arpuing thak the cirenit court ermed
o enlecng qudgmenl withoul gving him adequate eooce of the vacalur bearng, or 4
meaningfnl opportunity Lo appeat and be heard on the merits of the motion to vacate, in

vinlation of the victims' rights provided for in CP §4 11-101 to 11-619 (2018 Hepl. Vol. &

! %o ahall refer to Hac Min Leo by her [imst name because she and appeilanl, Young
Lae, have the same surname. We do so for clanily and miend ne familianty or disrespact.
See Sped v, Siole, 236 Md App. 183, 193 (2018} (referring o the victin by her first name
“Hae™}, rev'd, 463 Md. 60 {2019}

¢ This Court affirmed Mr. Syed’s comyictions in an umreported opinion in 2003, Sae
Syed v. Stare, Mo, 923, Bepl. Term, 2000 (filed Warch 19, 2003), cert. denicd, 376 Md. 32
(2003}, ln 2010, Wr. Syed filed a pedtion for post-conviction relict, which the circwil eourl
denicd in 2014, Syed, 236 Md. App. sl 193, Mr. Sved filed an application for leave to
appeal, whicl this Court granted, ordering & limited remand. fo. at 194, In 2016, after
further proczedings, the circuit court granted the petition and granied Mr. Syed a new trial.
e, Thia Court, in 2 sphit decision, held that trial counsel’s failure to investigatz a potential
alibi witness was deficiant performance that resulted in prejudice, and therefore, a new trial
wis warranted. fd. at 28586, The Supreme Courl of Maryland reversed. Stafe v, Sped,
463 Md. 60, 10405, cort, denied, 140 5, Ct. 562 (2019),



Supp. N2}y, He subseguently filed, in the cirewil covrl and this Conrt, & motion to slay
furtiver circuit court proceedings. On October 11, 2022, twa days before a response (o the
moLion filed in this Court waz due, the State entered 2 nolle prosaqui on all charges against
bdr. Syed.” Ono October 12, 2022, in licht of the State’s action, this Court entered an order
denying the motion tv stay and ordering Mr. Loc to show causc why this appeal should not
be dismissed as mool,

Om Movember 4, 2022, after the parties filed respenses, this Cowrt ordered that the
appeal would proceed, and we ditected the parties (o brief the following issues on appeal:

L. Whether the appeal is miwot.

2. If the appeal is moot, whether this Court should exercize its discretion
ko izsuc an opinion on the ments of M, Lec's crime victims' righrs
cluimm.

3 Whelher the natice Lhat Mr, Les meesived in sdvance of the ciruil
court’s vacatur hearving compiied with the applicable constitutional
provisions, seatutes, and niles,

Faor the reasons set forth below, we conclude that the case is not moot, and the court
did nol provide br. Lo with the rights to be afforded a victim or vichim's representative

pursuant to the applicable constitutional provisions and Maryland statutes. Accordingly,

1 A5 diseussed in more delwdl, infra, 2 nolle prosequi, or “nal pros,” is “an acton
taken by the State to dismiss pending charges when it determines thar it docs not intend to
prusscnts the defendant under 2 particular indictment.™ Shgoe v Hyeefey, 411 Md 288, 201
n.4 (2009) (citing Ward v. State, 290 Md. 76, 83 (19811, Accord Md. Code Ann., Crim.
Proc. Art. (CE™ § 1-101{k] {2018 Repl. ¥ol.} (defining “nolle proseygw™ 29 “a formal
entry on the reeord by the Staks that declares the State’s intention nat to prosacuke a
charfa™).
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we shall vacate the judgment of the circuit count and remand for further proceedings
ConBistent with this opmion.
FACTUAL AND FPROCEDURAL BACKGIROUND

The wndezlying facts and proceedings bave been detailed in previcus reponted
opinions. See Swade 1 Syed, 463 Md. 60, cart demied 140 5. CL 562 {2019): Syed v. Stale,
236 Md. App. 183 (20138), rev'd, 463 Wd. 60 (2019). With respect to the initial convictions,
we need not et fotth a comprehengive distussion of the evidende, bul we pole Lhe following
“substankial direct and circumstantial evidence,” Syed, 463 Md. at 97, previously set forth
reparding Mr. Syed's puilt:

[Tay] Wilds testified that Mr. Syed had complained of |Hae’s| teeatment of
Yim #nd zaid that he interded “wo kill that bitch.™ Mr. Wilds claimed to have
seen the body of [Hee| in the trunk of her car at the Best Buy parking lot.]
[Jennifcr] Pusateri, a friend of Mr. Wilds, told police, and testified at trial
congisien| wilh [hise statements, thal Mr. Wilds told her that [Hac] had boen
strangled. At the time Ms. Pusateri celaved this mfgrmation 1o Lhe pelice, the
manner of [Hac's] death had nat been publicly released. M. Syed’s cell
phone records showed him receiving & call in the vicinity of Leakin Park at
the 1ime thal dr. Wilds claimed he and Mr, Syed were there 10 bury [Has'q]
hady. Wr. Wilds divected the police 0 e Jocation of [Haa's] abandoned
vehicle, which law eaforcement had been unahble 10 Hmd for weeks, BMr,
Syed’s palm print was found on the back cover of a map book that was found
inside [Hac's] car; the map showing the location of Leakin Park had been
remdnned Erom the map buok. Vanious witnesses, including Ms. Pusateri,
Misha Tanna, and Ensiine Yinkon, estibied o gither seeing o speaking by
cell phone with Mr. Wilds and Mr. Syed together at various times throughout
the afternoon and evening on Jaouary 13, 19953,

* hir. Wilds testified that, “while he and 3t Syed were standing near [Hae's] car in
the Best Buy parking lot, Mr. Syed shoved [him] [Hac"s] body in the tunk and boaswed, ‘]
killed somebody with my bare hands."" Syed, 463 Md. at 3%,

3



fo 4t 93 “The medicel cxamincr detenmined that [Hae] had died by strangulation.™ fd at
46, With respect to Mr, Syed's motive to kill Hae, “'the Siale prezented evidence that [Tr.
Syed] was jealows and enmged st [Hae's] néw romantic relationship with apother man,”
14 ac 9594,

Mr, Syed’s own statements regarding his actions on the day Hae disappeared wete
inconsistent. Jd ar 90, 93, He told palice on the night of her disappearance, January 13,
1299, Lhat he was supposed get a ride home from her, but he pot detained at school and
agsurmved she left without him. £, at 20, Two weeks later, on January 25, 1999, he told
police that he drave his own car W school and had not amanged 0 gde with Hae, 1d A
manth later, om Fabrpgry 26, 1999, Mr, Syed said that he could not remember what be did
vm the day Hae disappeared. fd.

L
Muotion to Vacale

On September 14, 2023, the State filed a motion to vacate Mr, Sved’s convictions
pursuwant tp CP § 8-301.1. The motion alleged that, afler a “nearly year-long invesdgation,”
the State and the defense “uncovered Bradd™ violations and new information, sl
cimggrming the possible invelvement of two glicrnative suspects.,” The motion further
allcged that rhe Siate and the defense had also identified “significant reliability issues
regarding he mast critical piegas of cvidence at imal.™ The Siale nated thatl invesligative

cfforts were ongring, and it was not asserting that Mr. Syed was innocent. [t skated,

5 Bracdy v. Maryland, 373 11.5. 83 {1963).
4



howevert, that it no longet had “ermfidence in the integrity of the canviction,” and {hensfore,
it belicwed that it was in the intcrests of fastics that the convictions be vacated and thae ki,
Syed, "at a minimum, be afforded a now thal.™ The State advised that, if the motion was
prantcd, the decision to proceed with a new trial or enter a nol pros of the charpes was
“contmgent wpon the results of the ongping Investigative cffors. "
A,
Brady Yivlationy and New Infurmativn

The motion alleged that the Srate had developed evidence thal seggesied the
pussible invelvement of two alternative suspecis. Initially, it located a document indicating,
that a person provided mfotmacion m (he Siate thal oo ol e suspects had mative 10 kill
Have, had threatened to kill her in the presence of another individual, and said that “he would
makes | .. [Hae] disappesr. He would kill her,™ The second document indicated that a

differenl person puee information “that gan be viewed a6 o moetive for that same suspeet

" W noke that, despite these statcments and the assertion vhat “the Statc i3 ot
asserting &t this time that [Mr. Syed] 15 innocenl,™ les than oae week later, on Seprember
20, 2022, then-Ballimore Cigy State’s Attorney Matilyn hMoshy stated that she intended o
" By that [Mr, Syed was] mnocent,” unless s DNA wad [oond on flems subtoalted for
fnrengic testing. See Mike Hellgren, Mosly Says If DNA Daoes Nod Mareh Adnan Syed, She
Wilf Drop Case Agoinst Him, CBS News Balt. (Sept. 20, 2022, 11:22 PM),
hitp:/ v . chanews. com/balliimore/news/ mosby-says-if-dma-docs-nol-malch-adnan-
syed-she-will-drop-vasc-against-him. Ms. Moshy did nec explein why the absence of Tr.
Syved’s DMA would exonerate hin. See Edwards v Sate, 453 Md. 174, 199 n.15 (2017)
furhere therse was no evidence that the perpetrator came into contact with the tested items,
the abyenes of a defendant™s DNA “would ool lend to establish that he was not the
perpetracor of th|e] crime™).



harm the victim,™ The Siate alleged thal this information was not in defense connsel's
trial file, and it was not included in any of the State’s discovery disclogures. The motion
alleged thal the filure to disclose this altermative suspect information was material and
would have been helpful to the defense. The motion then nated in a footnote, however,
that, “i]f this inlormasion was indced provided ro [the] defense, then minimally, the failure
to utilize this evidence would epnstitge ineffective assistance of trial eounssl”

The moution allcged that new evidence had been found during the investigation in
2022, ie., that the location whers Has"s car was found, in 4 grassy lot behind the 300 block
of Bdgewood Avenue in Baltimore City, was koown tn one of the altermative suspecls, and
that person lived al that location in 1930, The State alleped that such information was not
svailable to the defense at trial, and “it weuld bave provided persuasive support
substanfiating the defense that another perscn was responsible for the victim’s death.”

The Stale indicated that it had new information that one of the alternative suspects
had been convicted of violent acts, and one of the suspects had impropedy been clegred as

a suspect by 2 pofygraph tesi, The Stats asgerled that, “to profect the intcgrity of the on-

¥ In itz respense to M Syed's motion to disqualify the Office of the Atvomey
Cenetal as coungel o the Slate of Meryland, fled in this Courl on Celober 25, 2002 [we
State, through the Attomey General’s Office, stated that, despite a “nearly year-long™
imvestigation, the Statc’s Attomey never contacted the Attorney General’s Office or the
prerian Whi prosecubed the case and authored the notes that wene “subject to mulbple
interpretations.™
o



gring investigition, the names of the suspeots, which suspect in particular, and the specific
details of the information obtained will nol be provided al this time,™?
B.
Heliabilicy of Trial Evidemnce

The State then alleged that, although the Bredy violations justified the grant of &
new Lrigl, & revicw of the evidence pave the State additional concerns contribeting to its
conclusien that it no longer had faith in the integrity of the convictions, It discussed
cotsulaliong with wo expert witmesses who “called the reliability of the Stas’s restmony
at trial [regarding the cellphone Incation avidence] into guestion,™ [ alleged (hal new
miommation regarding Ms. Yinson's schedule on January 13, 1999, called inta question her
testimony thal Mr, Wikls and Mr, Sycd came Lo her home on January 13 at approximately
604 p.m., and during the visit, Mr. Syed received a call on his eetl phone and quickly lef.

The State asscrted that it could not rely on Mr. Wilds' testimony alone, ooting
"conceming discrepatcies™ hetwesn M Wilds® vanous slalements, hig tesimaony, the ccll
phenc records, and the State’s timeline af orial. Finally, the Seate alleged that, alihough it
was mdl muking any <laims regarding the inlegrity of the police investigation, iU was

obligated to note the miscondwct of Baltimore Police Detective Willlam Ritr, one of the

i CP § 8-301.1{b}Z) provides that a motion to vacate must “statc in detail the
syounds on which the molian is hased™ bur the State's motion did not identify the two
alternate suspects or explain why the State believed those suspects committed the murder
whthoul Mr. Syl The nole indicating thal ane ol Lhe sespects had motive o kill Hae is
not part of the record an appeal, and in the State’s Qctober 25, 2022 response, the Oftfice
uf the Attorncy Goneral statzd that there is other information in the note that was relevanl
bt not cited in the maotion tw vacate,



homicide detectives who initially investipated Hae's mueder and Mr. Syed’s invalvement
m [hé crime, in Another casc.
IT.
Response to Motion to ¥acate
That same day, on Septerater 14, 2022, W Syed [led 8 respange 10 the State's
motion b vacate, The response alleped ¢hat the Brady material described in the Sate’s
motion, 1.e., thal one of the allemate suspects threatened Hac's hifc and had motive to harm
her, was not ip the defense trial file and was not retlected in any of the State’s discovery
disclosutes, Wy, Syed was not asare that such information existed, or that the Srate
possessad it im its files, until 2022, He argued that the Slate’s bilee 1 disglous this
informaton violated irs discovery obligations under the Maryland Rules, the ethical duties
of 3 prosesutor, and the constttional requicments of Brody. The response also alleged
that the recent revelations set forth in the State's mation to vacate “rghtfully caused the
State: 1 1ose falh mothe indegriby of this corvichion.™ Mr. Syed argued that his convictions
showld nol stand,
L
Chaxibers Hearlug
Two days later, on Friday, September 16, 2022, the court held an off-the-reaord

dizcussion in chambers reparding the State’s motion to vacate.? The prosecutor for (he

Baltimore City Stake's Abtpmney’ys Offioe [“5A0") stated 9t the vacalur heanng that she acd

% We do not have a transcript of this discussion, and therefore, we mercly surmmarize
the parties” and the court’s represcntations relating ko the discussion,

&



defense counsel met with the count and showed the court the “two documcnts contzining
Brady information in camera last week,” The court in its ruling also referred to its “in
camerd review of cvidence,™ The record indicates that a date for the vacetur hearing the
Eollowing Momday, Septarmber 19, 2022, 3150 was deletmined during thal meeling,
IV.
Nutice to Mr. Lee

The prosecutor, Becky Feldman, advised the oourt al the beginning of the yacalur
hearing reparding her comnunications with Mr. Lee. On Momday, Septemnber 12, 2022,
she called Bir. Lee, wha hived in Calilfornias and notified him thal the Sole was going Lo
[le the motion to vacate. She told him “that there woald be 2 hearing in this manter,” and
she asked whethar te would Kke 1o be potifed. W Toee regponded: “TAlbaolualy . .. let
rae knowr if there’s a hearing™ Ms. Feldman “did not ask, nor did he state that he would
be present physically,™

Ms. Feldman called br, Lee again the Inllowing day, Tuesday, Seplernber 13, 2021,
She “let him know what was bappening”™ and “what information [they] had developed.™
She als0 “weni through the motion a bl” wilh Mr, Les and coailed 3 ¢opy of the mealion
te him that same day. Mr. Lee responded to the email by expressing disagreement with the
State’s decision D move to vacate the conyictions, The mobion to vacate was filed the next
day, Wednesday, Scptember 14, 2022,

The prosecutor stated ar the vacatur hearing that right aftet the discussion with the

wourt, st approximately 2:00 p.m. on Friday, Seplember 14, 2022, she sent an email to WMr.



Lee, advising hirn thal the court had “just scheduled an in-person hearing™ for the fnllowing
Monday, September 19, 2022, at 2:00 p.m. Ms. Feldman advized b, Lee;

It's an in-person hearing, but | asked the court for permission for you and

vour family to walch the procoedings virtually (if you would like}, So, it you

would like to watch, the link is below, Pleasc lot me know if anybody from

your family will be joining the link, &6 T will make surc the court lets you

1nte the virtual courtroom. . .. Please et me know if you have any quesiions.

Mr. Lee did not respond o the email.

Beocause Ms. Feldman did not receive a reply from Mr. Lea, she texted him fhe day
before the heating, Sunday, Sepriember 18, 2022, to ensure that he received the email and
was aware of the hearing. Mr. Lee rerponded to Ma. Feldman s el mesizge that “he way
awate and that he would atiend vis Zoom link,”

Y.
Motion for Postponement

(3o the morning of Monday, September 19, 2022, Mr, Lee filed 2 mobion to postpone
the hearing on the State’s motion to vacabe. In support, Mr Lee argued that pertnitting the
hearing to oceur a3 scheduled would violate the erime vichms® rghts af the Lee [amily "in
three erilical raspeets™; (1) the SAD fuiled o reasonably inform Mr, Lee of the State’s
motion ) vacale and the hearing on the motian; (2) Mr. Lee would be denied the right to
be present and hewrd al Lthe proceeding if the hearing moved forvward as planned; and (3}
Mr. Lae could not meaningfully paricipate in the heanng because the State’s Abarney
Iniled o migrm hum of the facos supparting he motion 1o vacate.

M, Lew alleged that, althoygh the State’s Attorney investipated the case for more

than one year, “her office waited until the Friday belore the motions hearing to notify the
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farmily OF the Memday, 20K pm, heanog” He alleged that the Stade’s Almey waz “fully
awara™ that he lived in Los Angeles and “would almost certainly be unable to fly to
Baltimore on half a business day's notice”  Althouwgh bMs. Feldman previcusly had
informed him by email that be and his family cowld “watch the proceedings virtually,” the
Lee family wanted to be physically present at the in-person heanng, and the “notice
prodded was patent]y imautiicient bo permat thal 1 happen.” Addinonally, Ms, Feldmen's
croail did Yoot even menton [the Lee family’s] right wo speak at the hearing, sugpesting
they [had] none, though they plainly do under haryland Taw,™

Mr. Lee further alleged that, even it the Lee family could attend the hearing in
pereen, they “could not meaningfully participate and be heard’ because the motion to
vacate “presents no Factusl basis for vacating the sentence " and the State’s Artocney™s
Oifice had not “disclosed the factual basis to the family through other means.” In this
regard, the motion to vacate did not name any altcrmate suspeets, and it failod o sopport
“an inference that one or mors altemative suspects exists.” The motion instead "alludes to
an ‘pngomg’ investigation and rehashes arguméents that the Court of Appeals rejeclsd when
it affirmed Mr. Syed’s conviction in 20097 " Accordingly, Mr. Lee requesied that the
wourt postpone the hearing on the motion to vacate by seven days and direct the SAD o

pay for M. Lee’s travel to Baltimore using unspent victim relocation funds.

't AL the November B, 2022 peneral election, the voters of Maryland ratitied a
constitutiotal amendment changing the name of the Court of Appeals of Maryland o the
Supreme Court of Maryland. The name chanpe wok cifeet on Decomber 14, 2022,
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V1.
¥Yacatur Hearing

Laier that day, the cour held @ hearing on the Stats's motion to vacate, bs. Feldman
appsarea] for the State, Defense counsel, Erica Suter, and counsel for M Lae, Staven
EKelley, alza appearad ol Lthe heyring.

A,
Arpument on ihe Motion to Postpone

‘The court heard argument from counsel for Mr. Lee reganding the moeuon @
pcsirane. He noted that he was “pot prepared to address™ and did not “want to address the
merits” of the motion to vacale, [nolead, he way pregend “sirctly 35 » matler of vietim’s
rights" and “[s]tictly an the issue of the right of th[e] [Lee] family to meaningfuily
participate "

Counsel argued that, puckuant g CP § 11-102, a crime wvictim or victim's
Tepresentative (hereatter sometimes referred to collectively as "vicHm") has the same right
\ be present at procecdings as the defendant. [n this case, “wving 3 late afternaan notice
to a family of Korean national imnigrants on a Friday afternoon for a motion that has been
conernplaled for gme yéar, according Lo the Staw’s Glings,” was “patently unreasonsbla™
and afforded no opportunity for Mr. Lee to be present. Counszel also argned that it was
unreasupabls for the State b fal “to give any Kiodd of nobice ag e what s that has eaused
the concern on the part of the [SAQ]" Counsel disagrecd wilh the Slata’™s position that
“the victin of a cime in Maryland has oo right to meaningful[ly] participate in this

proceedimp.” He asserted (hal, nnder Lhe relevant constitutinonal provisioens, staoites, and
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rilcs, & crime wictim of ¥vichim's represestalive hag “z meaningful opportunity o
parlicipats,” Recognizing “there are real liberty issues at stake for Mr. Syed,” counsel
requested that the court granl 4 postponement of the vacatur hearing for Ya very reasanable
gmount of time, seven days™ for Mr. Lee to atcend the hearing in person “and to
meaningiully participate.”™

Betfore ruling on the metion 1o postpone, the conrt asked Mr. Lee’s counsel: “What
is atendanee, whal is presence? The court nored in this regard that, since the hegioming
of the COVID-19 pandemic n 2020,

wr have been conducking [clouet in a lot of jurisdictions around the counley
via Zoom.

50 as far as the Maryland [Rjules [are] concerned, 4-2310(c}, clectronic
proceedings are allovwed jo the [¢Jircuil fe]ourt for any [¢]inuit [¢jowst. And
we do them here every day."

St if Mr. Lee, as be informed Ms. Feldman, intcnded to attend the hearing
torlay , his présence would be knewn here today on the Zoom.

The coutt stated that, dased on its caview of the statutes and reles, there was nothing,
with respect to the motien to vacate, that “indicates that the vichim®s family would have a
righliobe heard." The gourt slalesd, howeyer, that, ol course, i Me. Lee was present today
on the Zoom and bhe wanted to speal, {it] would sllow im 10 meak.” [ this regand, the
courl asked Mr, Lee’s counzel:

ATe you oot aware that . . . by him telling vs o Friday that he was going 1o

Appear via Zoom is why we sel this heanng ioday? Because had we kivown
that on Frday then, af course we would have scheduled this bearing

1 Rule 4-231{e} provides that a circuit court may conduct an initial sppesrancs af
the defendant or a review of the Thstnict Court's release determination in specified
Circmmétanees.
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aceording to when he was planning to armive within a reazonable amount of
time. So he didn't do that.

The court stared thal “counse] snd [ have been 1o clope commumeation about this case
procedurally since Friday.™

M. Lec’s counsel disagreed with the cowrt’s statement that, on the previgus Friday,
Mt Lee advised thal he would appear by Zoom, saserting that Mr. Lee “did Dot state . .
at any bme” on Friday, Scptember 16, 2022, “that he would participate” Ms. Feldman
thety confirmed that the text message from Mr, Lec stating that he would participate by
Zoom was oo Sunday, September 18, 3022, at 4:0% p.m,. The courl advised that, “had [Mr.
Lae] tvld Mg, Feldman that he dido*t want to participate via Zoom and wanted to be n
persom, she would have commumicated Lhat 1o [the courl] podd hen we wounld have laken
the appropriate stops.™

In resporiae, counsel for Mr. Lee areued “that’s not adeqnate notiee under Maryland
law.™ He stated that Mr. Lae iz “a layman™ who “didn’t know any better,” and he “was
g Lo get counse]™ after baing “told by the Srate’s Attorney’s Offics that he didn't have
the right to meaningful[ly] participate in this hearing.” The court respanded (hat CP § 8-
301.1 =aid “notice,” but it did not =ay “teasonable notice.” 31, Lee’s connscl stated "that
reasonableness iy a stardard thal's been 1ong applied,” and under that standard, ooe day’s
notive was not adequate. He expressed his belicf that there was nul “sny appellate ¢ourt

that would find this notice reasonable. ™

' Counsel for Mr. Lee then requested that, if the court denied the motion 1o
postpone, the case “be wayed pending appellate review ™ The court did not explicidy rule
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The State argued |hat CF § 8-301.1 “just raquires aotice and stlendance.” B,
Feldman clarified, however, that iL was not the position of the SAD to “object in any way
to soneote being present and participating if they wanted to.” She noted that, aithough
“thiz is 4n in-person hearing,”™ she “asked [for] this to be by Zoom™ and cstablished with
the court “this arrangement in case [Wr. Laa] would like . . _ a1 abserye the heanng,™” She
alst notcd that, a5 soon as she returned to her office on Friday, September 16, 2022, she
ernailed Mr, Lee, “knowing what the new date was,” and she “would never 1ell & victim
ever that they did not have the right to attend or make a statement.™

The court denied the motion to postpone. At the request of counscl for Mr. Ler, the
court declared g 30-minule recess oo thal br. Lee could leave work and “pet horaa™ o joun
the: hearing in & privats place where he could participate.

B.
Mr. Lee’s Statement

The court reconvened ar 3:35 pao., and Mr. Lec joined the vacatur hoaring remolely
vid Loom. The following then ensued:

THE COURT: You're hers today to make a statement and the [c]ourt is ready
to hear from you.

MR. LEE: Thank yow, Your Honor, Thank you for giving this time o speak.

I'm zorry if [ — sommy, my heart is kind of pounding right oo

on the request at the vacatur hearing, but il implicilly demed the tequest by proceading
wilh the hesting. See Frese v Barmhart, 379 #d. 100, 186 {2003} ('] W hile it is certainly
thee better practice to specitically rule on all pending motions, the delermingtion ol 4 motion
oeed not always be expressed but may be implizd by an enury OF an ofdet itconsiztent with
the granting of the relicf sought, ™ (quoting Wimberly v. Clark Controfler Co., 364 F.2d
225, 227 (Ath Clr, 1966]).
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THE COURT: That’s fine.

ME. LEE: | apologize. There was some issues with Zoom. 1 personally
wanted to be there in person, but Your Honoe, it's — Pve been living with thiz
for 20 plus years and every day when 1 think ir's over, when I look and think
it's over of it's ended, i’s over, T1 always comes back, And it's not just me,
killing me and Killing ty mother and s really lough to just going through
this #gain and again and again. [ believe in tie justice system, the [clowrt,
Lhe State, and | believe they did a fine job of prosecuting Mr. Syed. Apd T
beheane the [jludge did make the right decision, but just poing through it again
1’5 Biving » nightmare over and over again. It's tough

And Iam not — like [ said befoce, I trust the cowrt system and just trust in the
Justics system and | am not apainst — it's really — it was kind of — I was kind
of bland [gided]. Talways thought the State was on my side, you know, but £
don®t know where — 1 hear thal there’a a motion to vacate judement and 1
thought honestly 1 f2lt honesdy betrayed, why 5 my — 1 kepi thinking 10
myself, why is the Staie doing this

And 1 am oot against an investigation or anything of that sort that Ms.
Feldman 15 doing. T am nol agminsl it at all. T pust — bol the motion jost o
vacate judpment, it just — it’s really tongh for me ko swallow, especially from
— | am not an expert in legal matters, in law or aoything like that, but | ask
YOU . . . just to make a right decision that you sec. But just this motion, T fecl
that it's unfair, especially for my family just to live through it all and knewing
thal (here's somebody oul therg jusl free of killing my sister. 11" tough.

And T just wanted o say this in person, but L dide't know T had the
ppportundty, but L just —and it's tough, ¥eah. I's touph, iC's tough. This is
nol lLindim:mihlt] For me, it's just real life, never ending after 20 phas
vearg."! Just on the thought fuat [indiscernible]. 1 just want the judge to
[ervowr ke the stnff that vwe're gomga through, our famuly, it's killing g And
[ ask ... that you make the right decision. That's sll, ¥our Honoe.

THE COURT: All tight.  Thaank you, Mr. Lee.

13 Subsequent media reports indicated that Mr, Lere said: “This isn’t a podcast for
me, it's teal [ife." See eg, Ayn Elammussi & Soaie Moghe, The Family of Hae Min Lee
Reguests Maryland Couet to Hali Lega! Proceedings in Adnan Syed’s Coze, CHN (Oct, 5,
2022, 2:00 AR, hbtp:/fwww.cnn.com, 2022/ 1006 s adner-syed-hye-min-les-seral-case-
family-motion/index. htmd,
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The court nated “haw difficui™ and “very ematipnal” the day was for Mr. Lee and
h15 [amaly. It stwted to W, Lee: “T appreciate you joining the Zoony this afternoon 6o make
this sratement hecawse it is important o hear (rom the victim or the victim's represcntative.
And 1 thank you For deang that this aftemoon, sie” Mr. Lee responded to the coart: “Yow're
welcome, Your Honor, Thank wou for hearing me.™

Counsel for r. Les requested the court’s permission to “just say a couple of
sentences” following Mr. Lee’s statement, but the cowrt denied counsel's request and did
not allow counsel to present any further argument. The court then found that the State had
rmel the notice regquirerment set foreh in CP & B-301.1, and it stated that the bearing aould
commence at that time.

.
Hrearlag on the Motion o Yacate

Bs. Feldman argned that the State was “proceeding under the sacond standard™ set
Forth in CP & 8-3201.1, i.e., [bat the SAQ vecaived new infommation after the judemenl of
conviction that called inta question the integrity of the eonviction gnd the interest of justice
and fairness justified vacating the conviction. She acknowledged that the procedural
posiute of the molion 1o vacate was “pnnsuat™ because the Semie’s Auomey’s Office would
be continuing its investigation ¢ven il the motion to vacate is granted. 3he ataled: “[The
Slale] will aot be asking the [clourt to dismiss the ¢ase ol this time. Instead, we are

requesting that a tmal be gel m ™
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The SAD bogan irs reinvestgation In October 2021, The initigl review generaled
“some concerns,” and in Match 2022 the SAQ requesited, and the cirewit court Approved,
touch DMNA {=50ng uf Hae s clothing, Such testing had not previously been performed.

In June 2022, Ws. Feldman discovered decomentary “Srady material™ in the State’s
trial file, which she immediately disclosed to Mr. Syed’s counsel. She stated that the
additionl information indicated that there was at least one indisidual, other than M, Syed,
whi “was g eredible allermative sugpeel with a motive” The Siate did oot move 1o vacate
Mr. Syad’s convictions at that tirme because it was waiting for the resuliz of the touch DNA
tesing, It then conducted a “lengthy™ inwestigauon of the allemale suspects.

Ms. Feldman murked her signed afitidavit, dated September 1%, 2022, a3 Stade’s
Exhibit No. 1. She procecded to “read a fow of the mosl relevant partinng” of her affidavit
on the reoord. o the affidavit, Ms, Feldman discussed the discovery of the Hrady material
in the Slaa’s trial Ale, g8 Tollows:

+ M5 Teldman started working for the SAQ in December 2020, when she
becarne Chief of its Senlencing Revizw Unil,

» Mz Suter approached the SAD regarding her clicnt, Mr, Syed, and the
poasibility of pursuing on hiz behalf 3 motion under Matyland's nvenils
Restoration Act,™

» On Oetober , 2021, Ms. Swer transferred casc and mategabon -relalesd
maierials 10 b, Feldman, who “began revicwing the cuse soon thereafter.”

13 The Juvenile Restoration At, 2021 Md. Laws ch 61 {codified at CF §§ 6235, &
1103, which went into effecl on Gotober 1, 2021, allows individuals convicted as juveniles
{i.e., individug]s under the age of L8), who have scrved at least 20 years in prison, to file a
mation with the court to request a reduction of their sentence. See CP § 8-110 (a), {b). The
State’'s Attorney's Office’s Seatencing Review Unit “reviews and respands Lo all Juvenils
Regtarulinm Act mations filed in Ballimore Cily™
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= Approximakcly scven months later, on hMay 12, 2022 M, Feldman
cotitacted the Office of the Attomey General, requesting the State®s trial file
atd w partcular “any reports regarding the investipation,” “cell phone
reports & records” and “withess intarviews.”

* M=, Frldman decs oot mow how and where the State’s tnal filc was
maintained betwecn 1999 and the time when it was delivered to the Attorney
Generul's Qifice.

r Ws, Feldman does ot know when the State’s trial file was delivered to the
Attorney General’s Difice.

» On June 32, 2022, Ms, Frldman accessed the record at the Attomey
Gemeral's Office and “was able to go through zeveral of the boxes and
pholseapizd vardons documents.” When she scanned the documenty and seni
them ta Ms, Buter latcr that same day, Mg, Feldman discovered “that 2 of the
documents [she] scanned contained potenlial Brady matatial ™

« The twe documents “were handwritten by eithet a progecutor or someone
acling on their behal L™ Thay wene “detailed notes of tao separste interviews
af twa different people contacting the [SAQ] with informaticn aboul one of
the suspacts.™

= One o the inlerviews occired in January MW, approximately one monlh
hefore Mr. Syed was cenvicted of Hae's murder, The information relayed W
the SAQ was that one of the suspects was “upset” with Hae and “he would
make her . . disappear. He would kil her,™ The other mterview, which
pocurred inDctober 1994, was with a dilferent persan, who relayed “a motive
for that same suspesl W hamm ke victin.” Both documents were difficoll o
rezad because the handwriting was poor. The handwriling was consistent with
that in other handwritten documents in the Stace’s irial file.

« Based oo the information from those ntarviesws, bs. Suter and s,
Fcldman “conductsd w fairly cxfensive investigation.” Based on the
investigution, the State believed “that this suspect had motive, opporunity,
and means to commit this crings.” That iovesligation “remainfed] ongoing”
at the time.

» The two doeyments Lhal Mg Feldman discovered wers not in the defenze
alorney 'y Lral file, “noc were there 2ny notes that resembled, in any way, the
information that was contained in fhe State’s notes.” The Wnformation “also
was not contained in any of the disclosures made by fhe State doring the
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mal” b= Feldman and Ms Suvler “were both shocked to see these
ducuments,”

* Due Lo “the voncerning nature of the Srady material,”™ Ms, Feldman “re-
reviswed all of the boxes™ over the course of two days, on July 29 and Avgust
11, 2022, al the Attomey Geneal's Office, She did oot locate any other
“patential Brady informalion.”

« 34s. Feldman had noe personal knowledze regarding what parts of the Bls
were made available to other attormeys.

The court subsequently admitted ks Feldman®s affidavit inio evidcnce as State’s Exhabat
M. 1.

bz, Feldman stated thal there were “an abundance of issues™ that gencrated
“overwhelming cause to question the reliability of [Mr. Syed's] comyviclion.™ She stated
that there was “new evidence™ rcgarding the location of ag’s car, and one of rthe
altermative suspects “was nol propetly clearsd as a suspect bascd on the meonreet use ol a
polygraph examination.” Ms, Feldman asscried that (he “cell site evidence,” i.e., the “ccll
gite records™ of incoming cally to Mr, Syed’s cell phone on the date of Has's muwrder, which
was “a cobical piece of informatien at trial,” was voreliable. Anolher consideration
regarcing the reliobility of the investigation conducted {n this case was “past misconducl”
of Deiective Ritz In s prioe cage “That vesulted in an innocent man Stving 18 years in
prison.”

Ms. Feldman expressed concern regarding “the relisbilily of Jay Wilds,™ noting vhat
he gave different versions of evenis in differeat statements. She stated thal i was

“extrumely difficult . . _ to rely on his tesimony alone without sufficient comobocation.™



she then discussed coucerns with the covroborating leslimony of bs. ¥Vinson and #s.
Pusaten.

Based on thage issnes, the State questioned the raliability af Mt Syed’s eonvictions,
M5, Feldman noted that “[the State’s duty, in this case, was o ensure [that] the person ot
persons responsible for [Hae's] death were brought bo justice, The Siale's defective
invésligation of [her] raweder [ailed 0 properly vule out at least two suspects who had
mntive and oppoctunity ta kill {Hae]* She asserted that the “Taully investigation™ of Hae’s
murder developed evidence against Mr. Syed thal waa “nat reliable,” and the motion o
vacate “agknowledpes [ithal] justice has been denied to [Hac] and her family by nat
ensuring [that] the correct assailant was brought Lo justice " Mz, Feldman then stated in
conchusion, as ollows.

1 undersiand how difficult this is but we necd o make sure we hold the

correct person accountable. Our solemn duty, 35 prosecutors, (s to seek

justice aver convictions. The [SAQ] believes (hat we are meorally and

ethically compelicd, at {his moment, to take affimative action Lo rectify the

justice Lhat was denied to Mr, Syed.

The State has lost confidence in the inlegrily of his couvictions and belicves
that it is in the interest of jostice and fairess that his convictions be vavaled,

Il is pur promise that we will do everything we can to bring justice to the Lee

family. This means continuing to utilize all svailable resources o bring a

SUSPECE Of Suspects to justice and hold them accountable,

Tulz, Suier then addressed the court. Afier expressing sympathy to Mr, Lec and his
family, she statcd that Mr, Syed wos imnocent.

The only evidence admiticd at the hearing was Ms, Feldman'z affidavil snd a letter

writlen by Mr. Syed's original defonse counsel, M. Cristing Gutierrez, dated January 6,
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2000 This Tester requested Brody material from the State, stating that, “[d]espitc [Mr.
Syed's] multiple requests for diselosure of such matensl, exeulpatory or mitizating
information within the State"s possession continues o come to light as this case proceeds.™

Is, Suter protfered that the documents Lthat the Stare refored b a5 Arady material
“were not in the defense file ™ She further proffered “that previous post-conviction counsal
in this case would ai=o state (o the best of his knowledes and recollection, he has newer
ez lhese docamenls™ She asked that Mr. Syed’s couvictions be vacated.

.
Circuit Court*s Ruoling oo the 8Motlon to Vacate

The oourl ben issusd its oral mling from the bench, finding that “[u]pom
consideration of the papers, in camem rcview of evidence, proceedings and oral arguments
of vounscl mads vpon e record,” the State had “'proven grounds for vacating the judgment
of conviction in the matler of Adnan Syed.” The court foumd that the State had “proven
that there was 2 Brady violation,™ It also found that the Staie had “discovercd nenw evidence
that could not have been discoversd by due diligence in time for new wial under Maryland
Rule 4-331{cy,” and such information “create[d] & substantial and siamificant probability

that the cesult would have been different ™

13 We note that, although CP § 8-301, 1(fK2) requires the court to “state the reasons
tor” its ruling, the cowrt did not explain iis reasons [or finding a Sredy violation. Jee Siofe
v, Grafion, 255 Md App. 128, 144 (2022) (Brady violation requires proof that: (1} the
prosecitor suppressad or withheld evidence; (2) the cvidence was favorable to the accused;
and {3) the evidenos was material). 1t did not explain how, or if, it found thal the evidence
was suppresscd, despite the lack of affirmative evidence that the informatien had oot been
disclosed, and the statement in the mation to vacats that, “[i]F this information was indeed
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The vourt stated chat, “in the interests of justice and fairmess,”™ it would prant the
Seate’s motion o vacate Mr. Syed’s convictions for first-degreee murder, kitnapping,
robbery, and false imprigonment. [t ordercd that bdr. Syed be released on his own
Iecognizance, subject to home detention with GPS maonitoring. It further gedered,
consistent with baryland Rule 4-333(i), that the State “‘schedule a date for & new tial or
nter & [nol] pros of the vacated counts within 20 days of the dale of this arder ™"

The vourt [hen inktructed securily to “remave the shackles from Mr Syed.” The
court stated its understanding thar *the Sw@ie and ai] comnzel will hold a press conference
cutsidle the counhowse this aftemaan,” and it excused the press from the countoom and
direcied (hase wha were oot tmembers of the press 10 remain scaled. A person m the
courtraom applied an ankle monitor to Mr. Syed and slaled that the necessary paperwork
would be submitied later, The comrt then told Mr. Syed that he was Fee 10 leave and told
“the people on the phone” that the hearing had conclnded. That same day, the court issued

a writren order mematializing its ruling,

peavided to defensc,” the failure 1 utilize it would be ineffective assistance of counyel-
The cowt alse did not explain how the notes met the Hrody materiality standard.
Additionally, (he coust found that the Swile discovered new evidonce: Lhat created a
substantisl likelihood of a different result, but it did ot identify whul evidance vwas newly
discovered or why it creaisl Lhe possibility of a different resuli

16 Maryland Rule 4-3331)} provides, in part: “Within 30 days after the courl colers
an order vacating a judgment of conviction . . . as to any count, the State’s Attoeoey shall
cither enter & mofle prosequi of the vaualed count or take other apprmpriate action as to that
cQuht”
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E.
Subsequent Appeal and Entry of a Nolle Prosegui

O Septerober 28, 2022, Mr. Lee filed 1 notice of appeal, pursuant to CP 4 11-
13¢b), regarding the court's Septenaber 19, 2022 order.'” The next day, Scptember 29,
2022, Mr. Lee filed in the citenit count a melion W stay Lhe proceedings pending appeal,
asking the court to rule on the motion by the close of business that day, On Wednesday,
Octobey 5, 2002, alter ne miling had been i55ued In the circuil courd, Mr, Les [ied in this
Court a molion to sy the circuit court proceedings pending appeal., He acgued that all
proceedings in the circuit court should be stayed pending the resolution of this appeal in
order “[t]o precerve this Coun’s appellate jusisdiction amd Lo 2void irepacable peajudice ta
Mr. Lec's nght to appeal.™ On Thursday, Oetober &, 2022, M. Syed filed in this Court a
motics of 1ntent Lo respond Lo the molion K slay,

At8:55 am. oo Oclober 11, 2022, priot to Lhe time 3 response Lo the motion 6o sy
was due, see Md. Rule 8<431{b) (response to motion shall be filed withio five days after
setvice of the mation), and eight days before the 30-day deadline to enter a nolle prosequi

ot take other appropriate action under Rule 4-333(1), the State appeared in count and

"7 The right 11 appeal generally is limited to a party. See Md. Code Ann, Cis. &
Jud, Froc, Art. § 12-301 (2020 Ecpl. ¥Wol) ("2 party may sppeal from o foel judgment
entered in a civil ar criminal case hy a eircuit court™), CF § 11.100(b}, however, provides:
“Although oot a parly to 2 criminal or juvenile procceding, 2 victim 9f w erime for which
the defendant or child respondent is charged may - . . appeal to the [Appellate Court of
Maryland] o a final ander that denigs or fails to consider a right secured to the victim
by [various stamtes]).” Accord hd. Rule 8-111(e} ("a vichm of 3 eime™ 15 “nol & patly o
3 criminal or puvenile proceeding™} It is undisputcd here that Mr. Lee had a righl Lo appeal
the: cour’s Seplember 19, 2023 oeder on the basis that, in granting the State’s motion ko
vacate, the court denied or failed to consider *a right seeured to the viphm. ™
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indicated that It would be entering 2 nol pros of Mr. Syed’s vacated charges. The court
gtuted thet the nol pros was “entered.”

{On October 12, 2022, this Court, in responsa to the State’s action, denied the motion
to slay and andersd M. Les to “show canse in writing, wilthin 15 days from The dade af this
Orrder, why this appeal should po, be dismissed as mont in light af the rolie prosece led”
the previous dey.' The parties filed additional writen submissions. On Movember 4,
2022, thas Counl 1ssued an order thal “the provision of this Cowrt’s October 12 Order
dirsiting the uppellant to show cause is deemed =atisfisd, This appeal shall procesd.™"™

DISCUSSION

In his briefs tiled in this Cowrt, Mr. Lee lists multiple concerns about the vacatur
proceedings. Initially, he contends thal Lhe State and the ciecwl coutt violated s tights to
“reasonable nofice, to appear, and to be heard.” He funther asscrts that the court held “an
improper, claodestine, i camere prehearing,” winch neither he agr the public knew
necurred.  He aegues that the oo-lhe-recoed vacatur heaving was a “farce,™ where no
eawdence waz produced and there was “a predetermined ovtcomes degided in the glosed-

chambers prehearing.” Mr. Lee challenges the validity of the Stale’s asscrtion that there

was & Hrady viclation, and he asserts that the court did not pooperly isswe Ondings

'* That samc day, the circeit court deniad Mr, Lee’s mation Lo stay the proceedings
pending appeal oo the ground that the State®s nol pros rendered the motion moot,

¥ This Order also denied Mr, Syed's mokon to strilte the State, represented by the
Atorney General's OFfice. a5 8 party (o the appeal.
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explaining how there was such 3 violation. br. Lec argues that “the cirguit court condueted
oeither a full nor transparent review of long-since discounted evidence.”

W share many of Mr, Lee's concerns about how the proceedings were conducted.
The scope of aur review i this appeal, howaver, is limited to whather the court denied M.
Lce rights to which he was entitled as the victim's representative, Thus, as indicated in our
Order Lhat the appeal should procecd, the issves before us are: (1) whether the appeal is
moot; (2} if moot, whether we peverthelzss shonld address the merits of the appeal; and {3)
did Mr, Lee receive Lhe rghts bo which be wes enlitled au 8 vaclimn'a repraset L we.

Mr. Lee contends that this appeal is not moot and that the court violated his
vonstitutional and sratutory rights to reasonable notice, to apprar, and to be heard. He
asserts that the court “erved by endorsing inadequate notice, vely ing on secret evidence, and
entertRinmg only perfunctory input from br. Lee after it had predeterouned its belding,™
Belore we address thuse issucs, we sct forth a brief discussion of wictims” rights and the
vacatur statute and correspanding rule.

| 8
Victims® Rights

Thiy Court reeently noted the “clear public policy™ in Maryland “to provide Broad
rights to crime victims in [the] orial and appellate courts.” Awtoine v Stade, 245 Md. App.
521, 539 (20200 { quoting Lopez v. Seate, 458 Md. 164, 175 (2018)). Tn 1994, the voters of
Maryland ratified Atticle 47 of the Declamation ol Righls, which peosndes:

{2} A victim of crime shall be treated by apents of the State with digoery,
respect, and sensitivity during all phases of the crimnnal justice process.
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{(b] In 8 case aniginating by indictment af information filed i a citcwit coutt,

a victim of crime shall have the right to be informed of the rights established

in this Article and, upon request and if practicable, to be notified of, to attend,

and to be heard at a criminal justice proceoding, as thess riphts are

miplemented and the termy “enme”, “erimimal juslbcs proceeding”, and

“victim™ ara specified by faw. -

(¢} Nothing in this Aricle permits any civil cawse of selion for monstary

damages for viplation of any of 08 prosisions or autharizes a vicim of crime

o cake any action bo stay a crominal justice proceading,
idd. Const., Decl. of Ets, art. 47. Article 47 “rcpresents ‘the sitong public palicy thal
victims showld have mare nghis and should he mformed of the procesdings, that they
should be treated fairly, and in certain cases, that they should be heard.' Heile v Stave,
404 Wd. 581, 05 (2008} (yuoting Lopes—Sancher v Swale, 358 Wid. 214, 229 (2003)),
superseded by siatute on other grownds, 2013 Md, Laws ch. 363, § 1 (codified ac CF § 11-
103), ar recognized i Antoine, 243 bd. App. al 34142

The Ceneral Assembly has passed a nunber of stamites to implement those rights.
For example, CP § 11-1002(b)(1Y and {3} st fotth geidelines foc the treatment of a crime
victin o victitn’s representative, including that they “should be teated with dignity,
respect, courtesy, and sensitivity,” and that they “should be notificd in advance of dates
andl limes of il courl proceedings in the case and . . . of postsentencing proceedings.”

We will discuss other statutes, as applicable, #nffo.

II.
Yacatur of Convictions
The General Assembly has provided {or variaus rights for victims depending on the

proceeding involved. This appeal invelves victns® nghts m the eontext of a proceeding

27



pursuant to CF § 3-301.1, which became eflective on Ociober 1, 2019, See 2019 Md. Laws
ch. T2

CP § 8-301.1 provides that a court may vacate a conviction oo a Shwie's motion Lo
vacyle 1 judement of topviclon {or 2 probation hefore judgment) an either of two grounds:
{1} there is “newly discovered evidence™ that “could not have been discoversd by due
diligence in ime 9 move (o @ new idal wpder Maryland Rule 4-331{c),” which “creates a
substantial ar significant probahility fiat the result would have been different”; or (2) after
the entry of the conviction or probation before judgment, the prosecutor “receved new
intormation™ that “calls into question the integrity of the probaton before judgment or
conyiclion" CP § 3-301. (W1 WiHilx. The Siale hwere advised the court thae it wras
proceadmg ukder the second prong.

If the State meets its burden of proof to show either of these grounds, see CF § 8-
301.1(g), the coyrt must fing that “the intersst of [ustice and faitness justifies vacating the
probation before judpment or conviction,” CP § 8-301.1{a){2}. The courl shall held &
hearing if the motion filed satizfics the requitements of the statute, unless “the court finds
{hat the motion Eails w assecl grounds on wiich relief may be granted.” CP § 8-301.1{c}:™

With respoct o the nulice required to be given to the victim regarding such a

hearing, and the victin's right o artend, CF § 8-301.1(d) provides, as fellows:

* P& 2301 1(h) provides that a motion to vacate shall: “f L) be in writing; {2 state
in detail the grownds on which the motion is based; (3) whece applicable, describe the newly
discovercd cvidence, und {4) conlzin or be accompanicd by a request for 1 heanng ™
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(Uy1) Before a hearing on a motion filed under this section, the victim ar
victim's representative shall be notified, as provided vader § 11-104 or § 11-
303 of this article.

(2} A vichmm or vicim's representative has the right ko attend a hearing on a
motion fled under [his section, sy provided under § 11-102 of this article.

In miling om a raotion, the count may “vacate the conviction or probation belore
judgment and discharge (he defendant™ or deny Lhe motion, CP § 8-301.1(0(1KD). The
cowrt shall “state the reasons for a uling . . . on the record.” CP § 5-301.1(0(2).

Maryland Rule 4-333, effeclive Janwary 1, 2020, implements CP § 8-201.1 and
provides further requirensents when hete i5 8 mokion o vacas a convichon, With respecl
Lo podice W L viclim, Rule 4-333{g 2} provides:

Purswant to¢ Code, Crimnmal Procedure Article, § 8-301.1(d), the Siue's

Attorney shall send written notice of the heanng to each vichm or viclim's

representative, in accordance with Code, Criminal Proczdure Article, § 1]-

104 vr § 11-303. 'The notice shall contain a brief description of the

procesding and inform the victim or victim's representative of the date, time,

and location af the hearing and the mght W allend the hewring.

Rulc 4-333(h) addresses the conduct of the hearing. Rule 4-333(n)( 1) provides that,

if the victim or victim’s representative entitled to potice is naot present at the hearing, “{he

H The legislative hislory of CF § 8-301_1 indicates that (he stalute was enacted, at
least in part, in response to criminal ectivity by members of the Baltimore Police
Departtneat’s Cnm Trage Task Forge, which patentially siferied many convigdions in
Baltimotre City. See Wd. Gen. Assemb. 5. Jud. Proc, Comm., Flear Repore, HLB. 874, 2019
Leg,, 43Y9th Sess., at 4-5 (2009). The legislative history also reflects an intent to allow the
State w mosc to vacate crimes based on acts that arc oo lonper a crime, such as ose o7
possession Oof 1ess lhan 10 grams OF manjuana. See LB, 874, Committes
Fecommendation. This history supggests that the statute was intended to be nsed when
there was no dispute fhat the convictions should be reversed, althaogh s eltimate fangage
doas not include any such limitation.
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state's Attorney shall state on the record e efforis smade o concact thet person and provide
notice of the hearing ™ Rule 4-333(h){3) provides thut, afier s hearing, “[t]he cowt shall
state il5 regsoms for the mling on the record.™ As the parties note, following subseclion (h)
of Rule 4-333, the following cross-reference appears: “For the right of a victim or victim's
representative to address the court during a senlencing or disposition hearing, sec Code,
Critninal Procedure Anvicls, § 11-403.732

Rule 4-333i) adds an additional requirement in 8 vacalor provesding. [t provides
that, if the cowrd enlers an order vacatng a judgment of conviction pursvant to CP § B-
301.1, the State’s Antorney. within 30 days of the entry of the crder, “shall either enter a
realie prosequi of the vacated count or take other appropriate action as to that coonl™

IIL
Mooimexs

Before we address Mr. Lec's contention that bis righis as a victir's representative
were violated, we musl address whether hig pppeal s properly before vs, b Syed
conlends thal il is not, esscoing that the Seate's enity of a nol pros after vlr. Lee filed his
sppeat rendered the appeal mool, and Lherefore, we should dismiss the appeal.

“encrally, a casc is oot if no controversy exists between the parties or *when the

court can bo fonger tashion an effective remedy.”™ DL v Sheppord Pratt Health Sys,

“ CP § 11-303(b) provides that, in 2 sentencing or disposition hearing, which
includes the alteration of a senlenes, “the eourd, 10 prachcable, shall allow (B victim or the
victitm’s rapraseniative 10 address the courl undet aath before the wmposition of santence or
other disposition,” In CP § 11-403{a), “disposition” is referred to in eonnection with a
“Juvenile courl proceeding.”
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fnc., 465 Md. 339, 351- 52 (2(H9) {quoring fn re Kaela C., 394 Md, 432, 452 (2006)). “It
is well setled Lhat ‘[ajppellate courts da ot sit & give opinions on abstract propositions or
madgt questions, and appeals which prescot nothing elze for decision are dismissed as a
matter of Gourse.™ Corman . State, 395 Md. 729, 744 (2006) (quoting Svee v Ficker,
2006 Md. 500, 5007 (1972)). “The test of moatness is whether, when it is before the cour,
A {Asc presents 2 controversy belween the partics for which, by way of resalution, the ¢our
can fashion an eflective remedy.” Adbins v Sioede, 324 Md 641, 546 {1991}, “In other
wWords, ‘moomess prevents review of an issue only when the court can no longer fashion
an eftective mmedy,™  Tallanr v. State, 254 Md. App. 665, 682-33 (2022) (quoting
Hawkes v. Stade, 433 Md. 105, 130 (2013)) (cleaned up). Aceord Md. Tobaceo Growers”
Assn v Md Tobaceo Auth., 267 Md, 20, 25-26 {1972} (' [W]hen lhe chionology of & case
makes il ypparcot that nothing |the count] could do could undo or remedy that which has
already occurred,™ thea “the sape must be dismissed a3 moot,").

M. Lee coatends that the State’s entry of 2 nol pros did not make this appeal mooL
He asserts that this Coort can provide im with “an eflegtive, ungible fomm af eliel,”
namely, *a redo of the vacatur hearing with the proper procedures and safepnards.” He
argucs that the entry of the polle prosequi did “nor moct the right to a compliant hearing
because e State had no avthenity ) [mal pros] but for the deficient vacatur hearing,™ and
“opee this Coort toek junsdiction of this appeal, any aclions that would interfere wich

appellate adjudication were invalid.”
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The State similarly contends that Lhis appeal 35 nol moot. 1t argucs that a valid
vacalur henring was a prerequisite to the ability to enter a nolle prosequi, and becuuse it
was enterad “in the walie of the defective vacutur heanng,™ the nol pros was a legal nullity.

Mr, Syed contends that this appeal is moot “[blecause the underlying case was
cnded by the entry of a oolle progequi subsequent to the filing of the notice of appeal,” and
“following the State's dismissal of the charges arainst [him],” this Courl cen provide Mr.
Lee with “ney effective telicf.” He argues that “[i]t is uocontrovertad that the Stale gcled
lawhully in entering the nolle prosequi,” and becawses BMr. Lee cannet challenge that sction
on appeal, the dismissal of the charges is not subject to appellate review.

It is this latter contention that is crilical o the mooiness isswe, Le., whether the State
“acted lawlully in cntering the nolle prosequi” To assess whether the enery of the ool pros
here rendered this appeal maol, we consider the natvre snd effeet of 3 nol pros, borh
penerally and in this case.

A nolle prosiequi is “an action taken by the State to dismiss pending charges when
it derermings that it does ool wmend o prosecote the defandant wnder a pactbcular
tndichmenl” Shace v, Huneley, 411 wd, 288, 291 n.4 (2009) {ciing Ward v. State, 290 Md,
76, 83 (1981)). Accord CP § 1-101(k) {defining “nelle prosequi™ as “a formal entry on the
recnnd by Lthe Sl that declarey the Starea inteniton non Lo prosecule & charge™). Maryland
Rule 4-247(a) provides that “[t]he State’s AHomey may terminate a prosecution on a
charge and dismiss the charge by entering a nolle prosequl on the record in open court.”

The enlry of a4 nalle prosequi eliminates the charge, leaving the defendant in the

position he would have been in if he had never been charged and convicted. Sece Elacision
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v. Seafe, 93 Md, App. 567, 570 (1992) {When the State eniered a nolle prosequi of charges,
“it was as if the charges had never exisled.”), cert. demied, 329 Md. 336 (1993). Accord
Curiey v. Stave, 299 Md, 44%, 460 (1984) {“Normally the elfscl of & nol pros is as if the
charge had néver been brought in the first place.”}. Upon entey of 2 nal pros, “the matter is
‘terminated’ at that time; and the accused may he procesded against for the same offense
only unler 4 new or different charging document ot count™ State v. Mowlden, 292 Md,
bG6, 673 {1962} (quating Barreyt v, State, 155 Md. 636, 63738 (1928)). Accord i re
frarven M., 358 Md. 104, 112 {2000} (nol pros “is not an acquittal or pardon (mm Lhe
underlyiug conduct that served as Lhe bysis of the origing] charges™. "

As indicated, Mr, Syed contends that, based on the entry of a nol pros on October
11, 2022, lhe cose was ended, there is mothing for this Court to review, and this case is
maot. Under lypici] cirgumslancey, M. Syed would be comest, and the State™s entry of 4
nul prog of the charges would end the case against the detendant and render an appeal of
prior court proceedings on those charges moot See Mitchelf v State, 369 P3d 299, 307
{Idaho 2016) (when charges were dismissed, the appeal by the victim asserting that his
righls were violated was moot); 5K v Sapee, 881 5o, 2d 1200, 1212 n6 (Blu. Dist, O,
App. 2004} (when nol pros was entered, appsal by vichim's represcntahves alleging that

their rights wera violated was mooL}

HTf the nal pros is eatered after trial has begun, however, jeopardy attaches, and 2
subsequent prosecution on the same offense would viclate principles of double jeopardy.
See Ward, 200 M. uL 97. Accord Boone v State, 3 Md App. 11, 25-26 (“If entered
without the consent of the defendant after izl has begun, jecpardy attaches because it
Operdatcs a5 an acquittal.’), cers. demied, 393 UL, 472 (1958).
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[n this case, however, Mr, Lo conkends that the nol pros was nvalid and a aullily,
aid therelore, il did not render his appeal moot. For the reasons sel forth below, we agree
that, voder the unigue circumstances of this case, the nol pros was void, and theretore, it
was a nullily,

Az a pgeneral tule, the State’s Attoaney has broad discretion, free fram judicial
canltl, L enter 3 nolle prosequi. Siate v Simens, 456 Md. 551, 561 (2007, Ward, 290
M. at 83. This authoriy, however, is not unfettered. The Supreme Court of Maryland
has made clear that thete are exceplions and boundanse to the Statc’s discrction. Simms,
456 Md. at 362, Accord Hook v, Siate, 315 Md. 25, 35-36 (1989) {The State’s power Lo
niel pros charges is “not absolute” or “withowt restraint ™); Ward, 290 Wd. al 83 n.6 (“There
is authority . . . sugpesting that the court may or may not permit the entry of the nolle
presequt in order kr prevent injustice.™),

The Supreme Court, in several cireumstances, has limited the Soate™s power to entet
a nol pros Lo prevent iojustice. [n Curfey, 299 Md. at 462, the Suprems Court held that,
where the State enters 4 nol pros that bas the pompose or pecessary effect of circumventing
the defendant’s right to a trial within the 180-day time limit (“the Hicks rule™,™ that nol
pros is ircated a3 a nullity for purpuses of the Micks male, and 1f the Stale files new charpes,
the 180-day period for mial is caloulated based wpon the initel prosecution, rather than
hegianing with the second prosecution.  Accord Huntley, 411 Md. at 293 {when

circumyention of the Hicks mule is “(1) the purpose of the Siate’s ool pros, or {2) the

M State v, Hicks, 283 Md. 310 (1979).
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necessary effect of its entry,” the 150-day petiod for frial “begins with the tripgering event
under the iniLiel prosscutdon™).

Another limit to the State’s awthority to entae a nol pros 15 in the simation where
“entty of g 0] prod undermines a fair trial.” Simms, 456 Md. at 362, The coneept of
fundamental tairness “requires that the entry of 2 ool pros canform[] to *the rudimentary
demands of fair procedure’ and cannol violate ‘the civilieed standurds for [a] fair and
impartial trial ™ fd {quoling Hook, 315 Md. at 41-42),

In Huak, 515 Md. at 32-33, the defendant was on tea) For firsl-degree and second-
degrée murder. Hook confessed that he shot the victims, bt he presentsd an intoxication
defense, which, if accepled, would have downgmaded the [imi-degree murder charge o
sevonl~depree murder. o at 29, 38, 4142, Arthe close of its case, the State, over Hook's
objechion, cnlered A nelle prosequi on the seeond-degree murder count, £, at 37, The
Supreme Courl reversed Hook s cotviclion, stating

When the defendant is plainly guilty of some offense, and the evidenee i3

lcpally sufficicnt for the mwicr of fact 10 Convicd him ol either the greater

offense or 3 lesser included offense, 1L is fundamentcally wnfair under

Matryland comwmen law for the State, over the defendant’s objecton, to nol

prog the lesser included offense. . . . In short, it is simply offensdve b

fundamental fairness, in such circumstances, to deprive the Iter ¢f facy. gwer

the defendant’s objection, of the third option of convicling the defendant of

A lesser includked olfense,

Id. at 43—44. The Court beld that the “exceptional circumstances” in that casc “present[ed]
a rare oocasion calling for a temopering of the broad sulhority vesled i a Siate’s Altorney

i terminate g prosecution by a nolle progequi”™ becauss the State’s use of the nol peos was

“inconsistenr with the rudimentary demuands of fair procedure.” . at 4142,
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Loy Simey, 456 Md. at 37376, the Count addtassed angther [imit to the State’s
authority to nol pros charges. In that case, the defendant appealed his canvielions, arguing
that the evidence was insufficient to support the convictions. fd. at 569, While the appeal
waa pending, the State entered 3 nolie proscgui of the charges, fd. at 555. As in this case,
Lhe Statc argued that Mr. Simns’ appeal was then woot /4. The Supreme Court addreszed
the appesl on its merits, holding that the State did not bave the authority to enter a ol pros,
and it was “simply a aullity, “impriper’ and Lherefore “ineffective.’” 4. at 576 (quoting
Friend v, Suate, 175 Md. 332, 356 {1938)).

The primary hamiy for the Court's decision in Simms was that “the Sate does not
have the authority to enter a na] pros afler a final judgment has been entered against a
defendant in & criminal case.” fd at 373, Thul mtonale doss ool apply in (his vase. Coee
the cirenil caurl vacated M. Syed"s eonviclions, ke ruling, althouph a final judgment, left
br. Syed with no final judgment of conyiction.

The Simtms Court, howeser, went on to distmss another ceason (hal the Stale did nec
have authority im thit case 10 enler 1 1l pros. The Court stated: "Once & case reaches final
judgrnent in a proceeding, and a party appeals that judgment, the issue "cornes within the
exclusive jurisdiction of the appellale courl,™ Fd at 576 (quoting freis v, State, 276 Md.
168, 172-73 {1975%) The Court lield that the State Jacked Lhe authority to nol pros “ta alter
ihe {inal judgment or Lo eliminate the appellate process initiated by br, Simms.” fd. al 378
(emphasts added). “Becyuse Mr. Simms appealed his conviction and sentence, Lhe logl
ooutt had no jurisdiction to alter the cooviction or senlence by relving on the State’s ool

pros authority,” fd at 376, The Courl held that the State could net atempl “an end run
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araund the appellate process” by seeking 1o erase a conviction and sentence, and therefore,
“the nol pros antered ie [he trial court as to the charge underlying Lhe conviction and
REnLENoe was simply a mullity, “improper” and therefore “ineffective.”™ Id, (quoting Friend,
175 M, at 35632

These cases stand for the propogition thal the State does not have unlimited authoriy
to ol prexs @ vasc, Rather, the courts will temper the Siate's suthority in exceptionsl
circwmstances, sych as where it violates fundamental fairness, and in af least some
cirmstances, it circumvents the right to appeal.

Although Simrry, 456 Md, at 376, disewssed the impmopriety of the State attempting
“an cod run around the appellate process” by enteting a nal pros aller an appeal was Fled,
thal ¢aye involved an appeal fiom a judement of conviction, which this case does nat. Other
jurisdictions, howeyver, have held thet, oven in & situalion mt involving a finaf judgment of
conviction, the prosecution cannot enter o nol pros while an appeal is pending, and a nol
pras cotered in that circemstance is invalid.

In Sanders v, Stave, 369 5.E.2d 411, 415 {{g. 20122), the defendant was indicted for
murder and other offenses. The ial court denied her motion to dismiss the indiclment,

and she appealed, fd. at 416, While the case was pending on appeal, the State reindicted

¥ The Supreme Courl noled in State v. Simms, 456 M4, 551, 568 {2017), that, in
Hoaper v. Seete, 283 Md_ 162 (1982}, it previously addressed a situafion where the Staie
ool proszed the case while it was on appeal fmm the dismisgal of indictments apainse the
Jdelendunis based oo it iling of new charges. The State then scupht to withdraw its coiry
af a nel pros, but the Court held that the State did not have such avthonty. HHaaper, 293
Md. ar 171, The Sims Court stated that Aeoper was inapposite becavse the procedural
pastere of That cese was differsnt, and the sole issue on appeal was the avthority of the
State to withdraw the entry of a nol pros. Sisms, 456 Md. at 56568,
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Sanders, and the court then granted the State’s motion to nol pros the indictment pending
appeal. o The Suprems Court of Georgia rejected the argament thal the eotry of the nal
pros mooted Sanders’ appeal. fd, at 417, It held that the nol pros “was a nolliey™ becuawse
“[2] nukice of appeal generally divests the irial coort al jurdsdiclion w alter the judament or
order that is being appealedd,™ and in that case, “Sandcrs’ notice of appeal deprived the trial
court of the authority to enter an order of nolle prosequi™ on Lhe indickment “whilc th[c}
appcat was pending.” fof at 416-17.

In Comuranwealth v Hudson, 92 A3d 12335, 1237 {Pa. Super.), appeal denied, 106
Agd 724 (Pa. 2014}, the Commonsealth appealed from an order pranting Hudson's
pretrial molon o suppress. After the appeal was filed, the Commonwealth requested the
entry of “'a woluntary nolle prosequi with prejudice™ an [lndson’s charges, which the court
aranted. fd. The Seperior Court of Pennsylvania declined to quash the Commonwealth's
appeal, noting thal e ol pros was enlered “zfier the appeal was flled” fd ar 1240
{emphasis in orgioal). Because the trial court lacked the “anthorivy to procced any further
due o the pending appeal,” the “filing of the nulle prosequi and the subsequent order
[entering the nol pros] were nullities.™ 2 at 1241,

At first plance, Serders and Hudson support 3. Lee’s argument that the Statc’s nol
prog, entered afiet the appeal was noted, was & mallity. In Maryland, howewver, unlike the
above cases, iial courts “are not stripped of thear jurisdiction to take post-jud gment action
simply because an appeal is pending from that judament,” Cettmean v Stade, 335 Md. 719,

T40 (20606). “[A]hsenr a stay required by law, or once obtained from an appellate aourt,™
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the mal court “has the awthorty Ly exercise the “fundamental jurisdiction” which i
possesses.” Jd. at T40—41 {quoting Staee 1w Pererson, 315 Md. 73, 81 (1982)).

The court may not, however, exescise that diseretiom “in a maoner that affecis either
the subyesl matter of the appeal or the appellate proceeding itself—thal, in effec], precludes
or hampers lhe appellate court from acting on the macter betore it™ Jacksow v Siede, 358
Md. 612, 620 {2000}, Aceord Petersorn, 315 Md. at 32 1.3 (“a wial courl ondinarily should
nol pegeed wilh 1 bearing in the circumstances bere, thereby mooting an issue before an
appellate cont™). If a tewal courl goes tnterlere with the proceedings on appesal, however, it
““may be subject to reversal on appeal, but it is not void af iritie for lack of jurisdiction to
enter i7" Catiwear, 399 bMd. 91 742 (quoling Sfeckson, 358 M, aL 6203

In Cottrean, 395 Md. at 73637, after the defendant was convicted and his appeal
was pending, the circuit court granted him a pew tdal. The Supreme Courd determined thal.
this action did not interfore with the subjecd malter of the appeal. but even if it did, it was
net void. Fd at 74142, The grant of the new trial eliminated the judgment oF Conviction,
there was oo longer a judzment for the Appellate Court to review, and the appeal was muoot,

Fel ml 74330

2 Although the Swpreme Court's opinion in Simmes, 430 Md. at 576, cxpressed
conern about the fwimess of the entey of a nol pros while an appeal was pending, holding
that the nol pros in that case was a oulity when it was enlered while an appeal was pending
trom a finsl judgment of conviction, the Court fecently stated that it did not reed Serems
“4i & rebreat from those cases that have discussed a cirouit court’s continuing fusdamental
jutisdiction during the pendcncy of an appeal™ Stese v Thomas, 465 Md. 288, 30¢ n.Y
{2019,
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Thus, in the ordinary case, the noting of an appeal would nol deprive the State from
entering a nolle prosequi. This, however, ix not an ordinary case.

As indicaled, lhe circuit court granted the motion to vacate on Sepember 19, 322,
Bused on Rule 4-333{0), the State had 30 days, i.e., until October 19, 2022, to “either entet
a nofle prosegel of the vacated counl or Lake ather appropriate acton as to that count.” On
Seplember 23, 2022, Mr. Lec filed a notice of appeal.

Mr. Lee appeared to anticipate the possibility that the State would ener o nolle
prosequl af the vacaled charges prior to baving his appeal heard by this Court. The day
after he Rled his appeal, M Lee filed, in the citcuit court, 2 moticn to stay further
proceadings “to avoid irreparable prejudice o, . | [his] right to appeal ™ Oa the Tnllowing
Wednesday allemoon, Ocleber 5, 2022, after ne ruling had been issued in Lthal oourl, Mr.
Lee tiled a maticn 1o stay in this Courl® On Thursday, Qetober 6, 2022, My, Syed filed
in this Court & potice of intent to respond to the motion to stay, which would be due on
Thursday, October 13, 20222 At 555 a.m. on Tucsduy, Qelober 11, 2023, the State
enteted a nol pros of bMr. Syed’s vacated charges. The court smted that the nol pros was

“entered.”

T Aw inlivaled, the citeudl court had not miled on br. Lec’s motion to stay at that
paint, and it did not do so ontil after the Stare entered a nol pros of the charges, al which
tirnc it denied the motion, stating that the State’s nol pros readered the roodion moot,

Z The molicn to stay was filed on October 5, 2022, and a copy OF the metion was
served on the parties that same day. Thus, becauge Oowober 10, 2022, was a court holiday,
a Tesponse ko the melion was due by Thorsday, October 13, 2022, See Md. Rule 8-421(5);
bd. Rule 1-203{z).
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The: timing of the entry of e nol pros 35 important, It was entered soom afler the
filing of the motion 10 stay in this Court, on the maming of U third business day atter Mr.
Lec filed the motion. At daat poinl, there wers only two days before the response 1o Lhe
motion to 5tay was due, after which this Cowrt potentially could have granted the motion
to gtay. The nol (o8 was Mled with cight days still remaining Before the 30-day time period
pravided by Bule 4-333(i) required the State to “cither enter a nolfe prosequi of the vacated
coun| uF take other appropriate action as to that count,”

Under these circumstances, we concludes that the nol pros was emcred with the
purpuse or “neccssary effect” of preventing Mr. Lee from obtaining a tuling on appeal
reparding whelher his nghts as 4 vickim's representative were viclated, See Curley, 299
Md. at 462; Sirrery, 458 MdA_ ar 576, This action canfhicled with “the Siate’s intetest in
pracuring justice,” which requires it “to ensure that the constimticoal rights of crime
viclims are honored and protected.” Sreie vo Casey, 44 P2 736, T84 (Utah 122), Ry
entering a nol pros while 4 motion (o sley was pending. and while the State still had more
than a week before Rule 4-333(1} required action, the State vialated the requitement that
Lthe: enley of 2 nql pros conform to “the rudimentary demands of fair procedure,” see Hook,
315 Md. at 42, and it resulted in an injustice ¢ Mr, Lee. Allowing o ool pros in this
circumstants gives the Stale o mechanism o insulate a defective proceeding from appellots
review, and it prevents victims from recciving the rights to which they are entitled.

Tir be gure, a5 Mr. Syed points out, the prior cinmmslendees lempeting the autority
af the Séate’s Alwmey to nol pras have involved injustice to the defendant, and the mjpustice

here is not to the defendant, but to Mr, Tew, the victin’s representative, Nevertheless, the
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State of Maryland bus given constitutional and statutoey righls 10 edime victims, and the
Slate's Attorney should not be allowed to thwart those riphts [n the way that happened in
this cass, The nol pros estered under the circumstaness of this case violated »re. Lee’s
right to be trealed with dignity and respect. Ses Md. Copat., Decl of Ris., arl. 47{); CP &
11-1002{ BN 1},

UInder the vnique facts and circumstances of this case, where the State enlered 2 nol
pros taa days bafore the response te the motion to stay was due, the deadline for the State
t “cither enter & wafle proseqet of the vacated count or take other appropriate aclioa,” b,
Rule 4-333(i), was eight days wway, and permitling the entcy of the nol pros wauld result
in injustice to e victim, we conclude thal exceplional Cimumstances exisl 1o lemper the
authority of the State to enter 2 nol pros. Accordingly, we hold that the nol pras was void,
and the: circuil voun cired in accepting the nol pros at the court proceeding on October 11,
2022

Becanse the nol pros was woid, it was a nullity, and it docs not render this appeal
moat. Accordingly, we proveed to address the merils of the appeal, e, Mr. Lea’s claims

that his rights o notice, to attend, and to be heard were violated.

¥ We recopnize that Article 47(c) of the Maryland Declaration of Righls states:
*Mothing in this Article . . . awhorizes 8 victim of crime to Lake any action to stay 3 cTiminal
justive provceding.” Tt is not claar, however, that a prosecutor’s action in entering a nol
pras is a “crimingl justice proceeding™ See Sarneit v, Antonacci, 122 56 34 400, 404 16
{Fa. Dist. Ct. App. 2013 {a decision to nal pros a case is not a stape of a criminal
praceeding within the constitutional provision relating e righls of crime victims), rev.
denied, 139 50, 3d 384 (Fla. 2014Y. By entering 2 aol pros before the response to the
mation to stey was [led and this Court made a ruling on the motiom, the Siule prevented
Lhis Courl feomn deciding whether a stay could be granted to prevenl the nol pros.
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IV,
Right to Notice

Wir. Lee contends that the State violated hit right 10 nolics in several ways. First,
he argues that the Stae was “woefully deficient in notifying [him] before moving to
vacate, " gazertmg that, although vacanr had been “in the worky for neatly 3 year,” the State
fitat nokilied him of its motion to vacate on September 12, 2003 two days before Gling Ihe
motion on Septetber 14, 2022, Even then, it “disclosed no relevant details and did not tell
Mr. Lex that there would be a hearing.” Second, he contends that he was “excluded from
the ex purte procseding held on Friday, Scptemnber 16," and be did not cven know about it
unttl the vacatur hearing. Thied, he argues that the State notified him on Friday, Seplember
L&, 20622, that there would be an “in-person headog” on Monday, September 19, 20232,
adiizing thal he could walch via Zoom, but not advising lhat he bad a vight to pariicipata.
He argues that this did not constitute reasonable notice, and “he could not travel cross-
country on such short notice,”

The Siale agrees (hal Mr, Tee did not receive sufficient notice of the Monday,
September 1%, 2022 vacanw hearing, “which led to the dendal of his tight 10 stlend the
hearing in person, ss contemplated by low,” and “unfdirly compromised his ability to be
heard on the impact of the vacatur decizgion on him and the rest of the victim's famiky.” It
agserts that “Frwlay ootice of 2 Maonday hearing to a victim representative known 10 be 16
California was not reasonably calonlated to afford [idr.] Lee his right to attend the vacatur

hLearing in person.”



Br. Syed conends Lhal “the Siate's viebim notification complied with the applicable
conslitional provisions, statutes, and rules.” He arpues that, althowgh it was nol requiced
to do so, the Stale advised Mr. Lee of its inlent to file the vacatur motion, emailed a draft
of the motion, and advised that there would bBe o hearing. 11 notified Mr, Les a5 soon as
practicable after a bearing was scheduled, as requived by the statute and rule. Mr. Syed
asserts that the State coraplied with the nobce mquirement “by calling, cmailing, and
texting [bir. Lee| to notify him of the hearing, the date, time, and locaton, and facilitating
his alemdanes by providing & Zoom link.™

Ag indicaled, CF § 8-301.1{d)(1) addresses viclims' cights to notice in vacatur
pruceedjn,g;s, as follows: “Before a hearing on a motion filed under this section, the viclim
oo viction 'z representative shall be notified, as provided under § 11-104 or § 11-503 of this
articie.” CP & 11-104(5)(1) provides:

(f)1) Unless provided by the MDEC system, the prodesuling alomey shall

send 2 ¥ictim or victim's representatve priet nalice of each court proceeding

in the case, of the wrms af any plea agreement, and of the right of the vicum

Or viclim’s representative to submit a victim impact statement [ Lhe court

under § 11-402 of this title if:

(i) prior notics is pracricable; and

{ii}) the yvictim or wickim's representative has filed a netification regquest form
o fallowed the MDEC system protocul under subsection () of this section.

CP § 11-503¢b) pravides that, after conviction and semencing, “the State’s Attomcy
shall nonfy the vivtim ot victim’s repregentative of a subsequent proceeding n accordance
with § 11-104(1} of this title™ if the vietim or vicoit’s representative submits a notificativn

reqguest form. A “subsequent proceeding” meludes, among other things, “a hearing on a
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request to have a sentence modified or vacated under the Maryland Ruley™ and “any other
postsentencing court proceeding ™ CF § 11-503{a)(2), (7.7

bdaryland Rule 4-333 further provides:

Purspant 10 Code, Criminal Procedurc Article, § 8-301.1¢d), the State’s

Alborney shall send written notice of the hearing to each vicdm or victim’s

représanlalive, i accordanee with Cinde, Cdminal Proccdure Atticle, § I1-

14 ot & 11-303. The npolive shall contwin & bref deseription of the

proceeding and informm the viction or victim’s representative of the date, lime,

snd lecation of the bearing and the right to attend the hearing.
bd. Rule 4-333(p)2. If "a wvictim ar victim's represantative™ i5 “entitled 10 nolice™
pursuant to Rule 4-333(g) and “is not prezent at the hearing, the State’s Attornes shall state
om the reeord the efforts made o contact that person and provide notice of the heanng.™
M. Rule 4-333(1)K 1),

With that backaround, wio will address kir. Lee™s three claims of inadequale nolice
i (his case,

A
Filing of Motion e ¥Vacote

MWy, Lee First contends that the Staee was “woefully deficicnt” in nolilying himm (hat

it would be filing a motion to vacate. He cites no authooty, however, that supports the

proposition that the Slate is requined 10 gve aotice of mations that it is filing. Although it

X As discussed in more detail, fmfra, CP § 8-30L.1(d)(2} provides: “A victim or
victim's represenlative has the right to attend & bearing on a motion filed under this sectign,
a5 provided under § 11-102 of this article.”™ CF § 11-102{a) provides: “If practicable, a
victim or victim’s representative who has filed a nolification request form undar § 11-104
of this subtitle has the right Lo atlend any proceeding in which the night ko appear has been
granled tooa defendant ™

45



may have been good practice to have given move notice in Ihat regard, the statures require
notice only of cour procecdings, not the filing of 2 motion.
B.
Chambers Discussicn

Mr. Lee's next claim i that the Slate Jid not give him notice of the Friday,
Scptember 16, 2022, chambers discussion. He argees Lhat this heardng violaied the Fimst
Amendmient bo the United States Constitution and the “law that court hearings be open to
the public.™ As we have noted, however, the issues o this appeal are Timied o whether
Mr. Lee's nghis a3 a victim's representative were viclated, Ie that comeext, he cites oo
authgrity in support of the proposition that the Stale was required to give him notice of this
eveant.

This Court has not addresscd whether 2 victim o1 vietm's representalbve has a fjghl
1 notiee prior oo an olFlhe-reeord chambers conference. In Brow « Stade, 272 Md. 430,
479 B0 {1974), however, the Supreme Cowrt held that 2 defendant does not have the rght
to attervd such a conference. The Court cxplained:

We are [ully cognizant of the necessity of conferences between the court and

counsel—either betore or during a mal—for the purpise of discussing

scheduling, other collateral matters of procedure, b hesr arguments of Taw

on evidentiary mlings, fo confcr on proposed instructions 1o the jury, and the

like. ... [S]uch conferences have not been held to be a part of the wmial. To

require. Lthat all such conferences be conducted in open court, or that e

defendant be prescnt in chambers, or at a beach conference, on each occasion

would ¢reals administrative  burdens, diminish the decomm of Lhe

proceedings, and in many instances inwdlve security risks—uoone of which
can be balanced by any gain [rom the defendant’s presence.
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In State v. Damato-Kushef, 173 A3d 357, 366 (Conn. 201 7), the Supreme Court of
Connecticut beld thal » viedim did oot have the right to attend anm off-the-record, in
chambers conference purspant to a eonstitulional nght to sttend “count proceedings the
accuzad bas the nght to attend.™ ™Woting that the conference in that case was “condueted
informmally and off the record,” the court stated thal it way hesitant to call such a conference
a“egurl procesding,” 4, It ultimately concluded “that the victm hes no dght o attend off-
the~record, in-Chambers disposition conferences because the defendant hervsel has no right
to do 50" K

Although these cuses involve the gh tw attend, a similar analysis would apply to
notice because the notice requirements [aciliale the mghl o attend.  In Macyland,
constifutional and statutory provisions address the victim’s right to notice in the [allowing
contexts: 8 “ctimingl justice provecding, a8 thoac rights arc implemented,”™ Md, Const.,
Precl. of Rits, att 47k}, a hearing on & motion pursuant fo COP § 8-301.1: each “court
prowccding in the ease,” if prior molice is practicable, CP § 11-104(13{1); “trial court
proceedings™ and “postseniencing proceedings,” CF § 11-1002(bX3); and & hearing on a
request to have a seotence modified or vacated, CP § 11-503(a)2),{7). We consiue those
provisions (o refer 1 a formal, on-vhe-tecord court proceeding. We hold that a vietim's
righls tuv notice, and to attend, court proccedings do oot apply tu off-the-record, in-
charmbers comferences. We note, however, Lhat, if thers 1s an in-chambers conference, the
judge ahould put on the record what was discussed in chambers. See Poole v Stote, TT

Md. App. 105, 120 {1938} (at the conclusion of a chambers conference, the ¢ourtl should
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srnounee on the record, “al a very minimum,” what was agreed to during the discussion),
aff o, 321 Wid. 482 (1991,
C.
Vacatur Hearing

Wilh respeet to the Mooday, Seplember 19, 2022, on-the-record hearing on the
molion fo vacate, there is no dispuke that the State was required to give Mr, Lee notice of
this hearing pursuant to CF § 8-301.1(d)(1). Althowgh L tecord does pot contain a victim
notification reguest form, and at oral argument, counsel for M, Lec styled that he bad oot
beeo able to ascertain whether such a furm hud been filed, this Court made clear in Axtafne,
245 Md, App. at 54546, that a failure to file the statutory notification cequest Borm was
“na barrier” to asaeding a violation of a victim's rights if the parties and the court were
aware of the victim's interegl in being heurd, That clzardy was the case here, and Mr, Syed
does not arpue that any failuee to file 2 victim nolfcation request form precludes review
of Mr. Lee’s claims an appeal.

‘There alsn is no dispute that the peosecator gave Me. Lae notice of the haanng. The
guestion here 15 whether the Staec’s notice to Mr, Lee was sufficient under the statute and
Rula 4333, This presenls a question of law, which we review de nove. See Wheeliag v
Sefene Fino LF, 473 Md. 336, 373 (2021) ("Where questions of law and statutory
interpretation are presented, this Court reviews them Jde sove, without deference to . . . the
cirguit cout's . - . analysis.™); Oue w Stece, 459 Ma. 423, 446 (2018) (“Inerpretation of
the Maryland Rules prescnts a question of law, reviewed de #ove 1o asceriam whether Lhe

trial court was legally comect in its malings. ")y, Bray v dberdeen Police Deps, 190 Md,
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App. 414, 437 (“Whether the nolice provided v appellant was sufficient was pusely a
question al law. "}, cere, denied, 415 Md. 39 (2010).

The record retlects that the prosecator, Ms, Feldman, seot an cmail to Mr. Les on
Friday sllemoon, September 16, 2022, right after the chambers hearing, which the parlics
represent 18 when the Monday, September 1% hearing date was set.  As indicated, notice
clearly was given. The guestion is whether that notice complied with e intent of the
statute and the Rule.

Although the parties [o¢us on the actions of the prosccutor, cur review as an
appellate court is on the rulings and actions of the teial court. Walls v Siate, 228 Md. App.
646, 668 {2016) (" Owr function i§ nal 10 review condudl af ¢ounsel, the parties, ur wilncsscs
for errer. We focus on the mulings of the court, some of which may be made in response to
catdugt of the lawyers, parlies, or witnesses.,"}, Thus, the question we address is oot
whether the proseculor weted ws soon as possibl e i providing nolics, bal whelher 1he Girgail
court erred in determining that the notice requirement had een satisfied betore proceeding
wilh the hearing, We conclude thal the courl ered in making that finding hete.

CF § 11-10%e) “makes courts responsible for ensuring that victims® rights are
bonored, and authorizes them to fashion appropriate remedics if not.” Aateire, 245 Md.
App. af 533, Amendments to this statute epacted in 2013, see 2013 Md. Laws ch, 363,
expanded Lhe ability of coutts to give relief to victims deprived of their rights. The statote
provides, in part, as follows:

{e)(1} In any court procesding involving a crime against a victim, the court

shall ensure that the victm is in fact affiorded the rights provided to victims

b Laar,
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(23 1f & cowort finds thal 3 viclim’s right was nol considered or was demed, the
court may grant the victim telief providad the remedy does not vinlate the
constitutional right of a defendant or child respondent to be free from double

jeopardy,

53} A cowrl may nod provide 3 remedy that modifies a sendence of

mcarceration of & deiendant or a cormmitent of a child respondent unless

the victim requesis relief from a violation of the victio’s right within 30 days

of the alleped viplation.

CP & 11-103(eN13-(3).

Rulc 4-333(h){1) aiso indicates that the court must cnsore that viehims' nghty ars
honored. Tt provides that, “[1]{ the defendant or 2 victim or victim™s réprasentative entitled
o notce under section (g of this Rule is not present at the hearing, the State’s Attorney
shall swte on the reeord the cfforts made to contact that person and provids notice of the
hearing.” Md. Rule 4-333(h}(1}. Thus, the Rule envisions that, when the victin or vietim®s
represcntative is not present, the State must advise of its effurls tw notify the victim, and
lheé courl detemmines whether the notice requirements have been satighed.

Here, when M, Lee was not present for the hearing, the court asked the State about
1t& efforls Lo notify the vielim, The prosseutor advised that, on Friday, September 16, 2022,
the State emailad Mr. Les with the time and date of the hearing on Monday, one business
day later. The email stated that the hearing woold be in person, bul Mr. Lee and has family
could watch via Zoom. Me. Lee did not respond to that email, so the State reached wu

again on Sunday, September 18, 2022 and Mr, Lee indicated that be would warch the

precceding on £oom.
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Counsel for Mr. Lee advised the court at the beginning of the hearing that Mr. Lee
wanted 12 e there in person, and counse] requested a postiponement of seven davs so that
Mr. Lee could arange t0 take leave from work and fly oo California 9 be present in the
coutlioem, in the same way that the court and the parlies were pressnt. The court denied
the requested posiponement and proceeded without Mr. Lee in the courtroom. He vwas
permitted ba give a statement oo Zoom, with only 3¢ minutes allowed for lim 1o go home
(rom work to get on Zoom and prepate what he wanled 1o say,

In detertriming whether the court crred in finding that the notice given was sufficient
under CP § 8-301.1(d) and Rale 4333, we must interpret the word “nefice.” In construing
the stamte, we nole well-seltled rules of stantory construction:

The cardinal rule of stalulory interpretation is to ascertain and effectuate the
reat and actual intent of the Legslature, A cowrl's primary poal in
inlerpreting statutory language is to discern the legislative purpase, the ends
ter e wecomplished, or the cvils o bo remedied by the stamtory provision
under scrutiny.

To ascentain the intent of the Genetal Assemhly, we begin wilh the nomal,
plain meaning of the statute. 1 e lanpuage of the stature is unambiguons
gnd ¢learly consistent with the statute’s apparent purpose, oUr inquiry as 10
the legislitive inlent ends ordinazily and we apply the statute as writien
without resafl to other roles of constuclivn,  We neither add nor delete
langnage s0 as to reflect an mient wot evidetwed in the plain and
unambiguons language of the statute, and we do not construe a stamte with
“forced or subtle interpretations” thal limil or exlend ity application.

We, however, do not read statutory language in a vacuum, nar do we confine
AlecHy cur inlerpretation of A statate’s plain langnage to the isolated section
alone. Rather, the plain language must be viewed within the coplext of the
statutory scheme to which it belongs, considering the purpose, sim, or policy
of the Lepislattreg in énacling the slglota. W présume: thal the Lagislature
intends §i1s enacmments to operate together as a consisteni and harmonious
body 0f law, and, thus, we seck to recongile and harmonize the pans of a
statute, to the exent possible consistent wilh the statule™s ohjoct and scope.
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Where the words of a statlute are ambignous and subject to more than ooe
reasonable interpretation, or where the words are clear and unambignous
when vicwed in isolation, but become ambiguous when read as part of a
larger statutory scheme, a court must resalve the ambiguity by scarching for
legislalive inlent in Other indivia, including the histary of he Tegislabon or
othar relevant sources inliinsic and extrtinsic to the legislatve process. To
resolving ambignities, a coutt considers the souctuee of the stanite, how it
telates w other laws, its general purpose and relative ratiopaliy and legal
glfecl of various competing constructions.

Lo every case, the stabute must b2 2iven a reasonable interpretation, oot one
that is absurd, illogical or incompatible with common sense.

Steée v, Bay, 452 Md. 255, 26566 (2017). Sirularly, “*[t]o interpret roles of procedure,
wg use the same canons and principles of construction used to interpret statuees,™ Hoile,
404 bd. at 608 (qualing State ex rel. Lennon v. Srazzefia, 331 Md. 270, 274 (19937
Here, the circuit court stated that CP § 3-301. 1 provides that “notice™ must be given,
not “reazonable notice™ It is tue that Maryland's stamwe, unlike other jurisdictions’
victims™ righta provisions, provides only for notice, aer reasonabie nouce. Compere CP §
8-301. d}1} {“[blefore a hearing on a motion filed under this section, the victim or
vigtim"s representative shall be notificd™), with 18 TLS.C, § 37TL{a)2) (granling Crims
victims “|tlhe right 1o reasonable, accurate, and titely notice of any public court
procesding . . . involving the enmae™), Cal Conal, arl. T, § Z3(bW T (pranting crime victims
the right "[t]o reasonable notice of all public procecdings, nciuding delinguency
pruceedings, vpen request, st which the defendant and the progecutor ate entitled o be
present™y, M.C. Gen. Stat § 1548-330.5(0(1) (granting come victims “[{]he oght, wpon
roquest, o reasonable, accurate, and fmely natice of court procsedings of the aecuged™),

ard Neb. Rev. Stat. § 51-1%48{1 b} {aranting crime victims the right “Ttrlo reeeive from

52



the county attgrney advande teasonable notice of any scheduled count proceedings and
nobice of any chanees in that schedule™).
Newvertheless, in determining the inlended scope of he term “ndlice,”™ which 13 not

L1

defined, we apply “‘the language’s natural and ardinary meanmg, by congidering the
express wnd implicd purpose of the statute, and by employine basic principles of common
sonse, the meaning these words mrended to convey.™ T3-80 Properiies, LL.C. v Agle,
fne, 470 Wd. 598, 645 (20200 (quoting Goff v, Seate, 387 Md. 327, 344 [2005)). Thus, we
must construg CP § 5-301.1{d) and Role 4-333 in lighi of the wonstituriony] and stafutory
mandate that crime victims “‘be trealed by apents of the Stale with dignity, respect, and
sensitivity duting all phases of L criminal joslice process,” Md. Const, Degl. of Eis., att.
dTa), CP' § 11-1002{b3 1), as well as the legislative intent that a victim has the right to
notice and Lo attend the vacatur hearing, Clearly, nohce 1o a victim in Califumnia that there
would be 3 hearing in Baltimors a minte laker would oot be sufficient v comply with the
statutory objectives, a point which Mr, Syed’s counsel concoded, appropriately, at oral

argumenl. Similarly, the Siale’s nolice ere, an email coe bosiness day hefore the hearing

on Monday, September 19, 2022 was niot sufficient to reasonalbly allow Mr. Lee, who lived
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in California, to attend the proceedings, as was his right,?  The court erred in (inding that
Mr. Lec received sufficient nolice purspant to CP § 8-301. [{d) and Rule 4-333.%

The dissent’s conclusion that the notice given was suflicienl 15 based on the
conclusion that the notice was sullicient (¢ allow Mr_ Lee to appear at the vacatur hearing
by Zoom, which was sufficient bo satisfy br. Lees right to amtend the hearing, As
discussed below, we disapree that requiring Mr. Lec to attend the heaning remately, when
be wanted b atiend in person, satished Mr. Lee’s right to attend the heanng.

V.
Right to Attend

As indicated, CP § B301.1(d)2) addresses victims' rights o attend vacatur
proceedings as follows: “A vichim or viclim’s representative has the right (o attend 4
hearing on & metion filed under Lhis seclion, as provided under § 11-102 of this arficle”
CF & 11-102a) provides; “If pciicable, a victim or victim's represcntalive whio has filed
n notification request form under ¥ 11-104 of this subtitle has the right to attend any
proceeding in which the right to appear Ras been granted to a defendant™

Based on these statutes, Mr. Syed aprees that br, Lee had ihe right to attend the

Mondey vacatur hearing. Mr. Sved asserts, however, that M, Loc’s night #o allend was

3 pde, Feldman emailed Mr Lee on Friday, September 16, 2022, but we do not
know when he veceived the email, The record reflects only that he know by Sunday
afternoon, when be texted Ms. Feldmon.

 The General Asseebly may want to revisil (he natice provisions in CF § 3-301.1,
and other victims' dghts statubes, ko cxpressly provide that reasonsble notice is required,
to prevent what happened here from happening in other cases.

34



yatisficd because b Lee afiended the heaning “via Zoom,” and “attendance at hearings
via Zoom iz commonplace since the COYVID pandemic™

Ir. Lec and the Srate argue that Mr, Lee's right to attend the vacatur heaving was
not sahslied ere. They argue that the vacatur siatute covisions arteodance in person, as
opposed to Zoom, asserting: “Even afler the expedence al lhe COVID-19 pandemic,
temcile hearings ate the exception, not the mile. And it was against (e backdrop of open,
in-court hearings that the General Assembly enacted the vacatur stalute.™ As explained
below, we sgree that Mr. Lee's right to attend the vacator hearing was violated.

To be gure, since the COVID-1Y pundemis, we have all learned w adapt to Zoom
and cther virtual platforms, and we have conducted proceedings by Zoom, a5 necessary
and degired See Talluom v, Stote, 254 Md, App. 665, 6588 n.17 {2022} (“Zoom 15 an onlins
video platform, which has heen used io facilitate remote hearings because some coutt
hearings have not been able to be held in person due to the COVID-19 pandemic.). 1ndeed,
for a period of time durityy the COVID-19 pandemic, procesding by Zoam was necessary
td alleer courts to administer justce while at the same time protect the public bealth in this
ol

This case, however, does nol mvelve a wiriual hearing due to COVID-19 health
coficerns, The vacatur hearing un this case was an In-perscd proceeding where everyone
involved, exeept Mr. Lec, was presicnt in persan.

The parties have aot cited, and owr independent research has not revealed, any case
direcdly addressing the issue presented here, i.2., whether a victim’s right to attend a vacafar

hewring means 4 right 1o yttend in persaon or whether remole adendance satisfies that right.
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The languags of CP§ §-301.1 and the legislative history similarly do ool shed lighe oo the
issus, We note, however, that CF & 8-301.1 was enacted in 201Y, before the COVID-19
pandemic and the general acceplance and use af Zoom 1 conduct 8 wide rangs of ol
pricesdings, Aceordingly, we conclude that the intent of the General Assembly in giving
ctifne victums the right Lo atlend yacatur hearings was o pive them the right to attend in
PETSOLL

We recognize, however, that the lessony we leamed during the pandemic about the
availability of technology have value going forward, now that the QOVID-19 risk is
decreasing. Attendance by Zoom mav be appropriate in some circumstances. That does
noL, however, ke away (o the value in aliending 4 proceeding in persan, when desined,
partivularly when all other individuals involved in the proceeding appear io person. Here,
dllhowgh § CF 11-102{s) provides that the vi¢um “hay the vight 1 atlend any procesding
in which the right to appear hus besn gronied to a defendant,” br. Syed was allowed to
ateend In persan, but Wr. Lee was required to attend via Zoom.

In March 2022, wilh the COVIDR-19 risk decreasing, then-Chief Judge Getty issucd
an administrative order addressiog the wse of remole elecironic participation in Judicaia)l
proceedings. He noted specific mles of civil procedure that were “intended to take
advantage of the technology that allows for relinble imeractive communications o provide
more efficicnl acsess 0 the oourts without sacrificing the required fairness in judicial
peocesdings in circuit court civil proceedings.”  Administrative Qrder oo the
Implementation of Remote Bleciranic Judicial Procesdings at 1, 12 (March 28, 20223 ‘We

diseuzs tao of those rules, which we find instructive in this case.
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Rule 2-E02(a), which addresses non-evidentiary proceedings in civil cases,
provides that 4 court “may permit or require onc or more participants or all patticipants
ta participate it a non-evidentiary proceeding by means of remote electranic parlicipation,”
with some cxceptions. {Emphasis added). Rule 2-2303(n), by contrast, provides that a cowrt,
“0n MO of 0 its 0w initiakive, may perwit ong of more participants or all participants
to participate in an eyidentiary proceeding by means of remote etectronic paricipalion,”
wntker vertain circumstances. {Emphasis added).

Althowgh this 15 w ¢riminal case, not a civil case, and there are no specific rules
addressing remote proceedings i (his lype of procesding, principlss om vhese mles
infomm our analysis. The civil mles provide that, in both an evidentiary proceeding and 2
non-gvidenliary procesding, the court may permil, Tn Some CICumSa™ees, 8 persin Lo
participate in a procesding remately. There certainly might be situations where a person
would prefer to attend that way, due to travel distance, personal health, or cther reasons,
and utilizing technology to accommadate thatl preferencs, in appropriate circumsEINces, is
valuable. In a civil evidentiaty proceeding, however, the court dogs not have the gulhoricy
to “require™ a parficipanl kg parlicipate via Zoom or ather remote eleclonic procecding,

We are of the view that, similer to the mle prevendng a court from Tequinng a
participant to participate remotely in sn evidentiacy proceeding in a civil casa, a court is
hot permitied to regrére a victim, who has a right to attend o vacater proceeding, bo attend
the proceeding remotely, in the situation where the defendant sod Other participants are
penmitled to attend in person, MNeverlheless, that is what the court did here, in what

indisputably was (or should have been) an cvidentiary hearing.
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It Mt. Lee wanted to attend the proceedings wrtually, peronitting him o do s¢ wonld
be Mne, Mr, Lee advised through counsel, howcever, that he wanted o atrend the hearing
in person with the other participants, hul e was not given sufficient natice to be able o do
s, He psked for s postponcment to be allowed w attend in person, but the court denied
the requesy, despite thers baing ng showing that it was necessary to hold the vacatur hearing
that day, as cpposed to granking Mr, Lee’s roquest for a seven-day postpooement. Under
thage circumsLanaes, we Conclude that the ¢ourt erred andfor abused #ts diseretion io failing
1 grant & postponement and in finding that Mr, Lee's attendance via Zoom satisfied his
Tight, as a viction's tepeesenitative, Lo abbend the hearing.

In sum, we hold that in the citcumstance where, as hets, @ crime vVicliom or vietim’s
meprésentalive conveys to the count a desire to attend a vacatur hearing in person, all other
individuals involved in the case ace permitted to atend i person, eod there are no
eompelling reasons that require the victim to appear remotely, a court requiring the victim
i attend the hcaring remately wiclates the vichim's right to sibend the provceding.
Allpwitr o swictim entitled o adend 3 coort proceading to atlend in parson, when the victim
makes that tequest and all other pemsens involved in the heoaning appear in person, i
consistent with the constitutional requitement that victims be treated with dignity and
TSPk,

¥I.
Rlghi to Be Heard
br. Lee contends that the cvircwil ¢ourl violaled his vight 19 be heard and o

meaningfully participate in the hearing on the motion to vacate Mr. Syed’s convictions,
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He asscris that the court gave him “only 30 minotes’ notice to race home, pather his
thowghts withoul Lhe impul of vounsel, smd speak cxtemporancously about his sister's
murder—writh no mformation aboul the evidentiary busis for vacatnn.” He also acgues that
the “count yave no consideration to dMr, Lee's statement, all indications are that it had
already made its decision prior 1o Lhe hearing.™* Wi, Lee Rarlber coniends thal we should
remand for & new vacatur heaving where he is “permitted to present evidence, call
witnesses, and challenge the [3tate’s cvidencs and witnesses.”

The State argues that Mr. Lee’s right to be heard was violated becanse he was nal
given sufficient time 10 prepare a vicdm impacl statement. I asserts that CF § 11-403(b)
provides Mr. Lee with the right ta give a statement. The Stale disagrees, however, that Mr,
L& has any nght “to present evidence, call witnesses, and challenge the [S]tate’s evidence
atrd witnessas. ™ TLotales that “[n]o snch vietimn'a nghts exist in conneetion with the vacatur
statute,” noting that 3 victim is not a party to a criminal or juvenile proceeding. See CP §
11-103(k); Md. Bule 8-111{c).

M. Syed contends that, although CPF § 5-3(10_1(d) provides the right to attend a
va¢aur heanng, it “doss oot provide the viehm or viclm s representative with the night to
make a Victim impact statement oF th participate i any other way.” He asserts that CP §

11-403 does not provide such 3 righl becawss il applies only 13 3 “gentancing or disposilion

3 In that repard, M. Lee points fo the vourt's comments indicating thal it wus pwars
that the State and Mr. Syed had arranged a joint press conference, and he assers that “the
court apparently coordinated with Mr, Syed's ¢omechonul facehty to ensure thil he had his
property and sireel clothes on hand” He ageerts that his “statement was, at best, an empty
rital.”
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hearing,” which is not implicaled in g vacatur proceeding, which invelwes legal arEnmenis
a5 apposed 10 2 discretionary sentencing decision.?

Az indicgled, CP § 8-201.1{d} provides that, in vacatur proceedings, victims have
the right to “be notified™ prior o the hearing, see CF § 8-307,1{QK 1}, and they have “the
tight to attend™ the heanng, see CP § 8-301. 1(d W2}, The statute does not, however, provide
for a right to be heard at the vacalur hegrng.

In pther sections of Title 11 of the Criminal Procedure Article, howwraver, the Genetal
Azgembly has provided the victim with the right to be heard. For examople, CF § 11-402(a}
and {d} provide that a presentence investipation shall include a victim impact siatement,
and the eoutt shall eomgider the siatement in delemmining the appropriste semenee. CP 4
11-403(b) provides that, in a seatencing hearing ar dispasition hearing in a juvenile court
procceding, where a sentence is imposed or altered, “the court, if practicable, shall allow
the wichm &r the viclim's representabdve 10 Addoess the courl under oath befor Lhe
iraposition of sentence or other disposition,” Where lansyuage is included providing for a
righl 10 onc provision, but not in a rolatcd provision, ib sugwdse “that the absemes al
comparable langwage | . way by design” Md-Nad Cop. Pard & Pl Copum'n 1
Anderson, 164 Md. App. 540, 577 (2003), afF'd, 395 Md. 172 (206). See also Harris v

Srade, 353 Wid. 596, 608 0.3 (1999 (“The General Asscmbly has created specific inlenl

9 hy, Syed fuetier argues that, even if Mr. Lee had the right to participats, he did
s via Zoom. We have ulready expluined, supra, that his appearance via Zoom did not
satisfy Wr, Lee's right to attend parsuant to CF & 8-301.1(d). Te the extent 4 viGlim has 2
right to be heard at a hearing, the sams analysis wiuld apply.
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crimes, vsing explivit language w indicale Lhe required specilic inlent,  [L 15 evident thal
when the Lagislature desives ta create a specific intent crime, it knows how to do 0.\

The legislative hiswry o CF § 8-307.1 als0 andicales an intenl nol i inglude the
right o be heard at a vacatur keanmng. When enaciing CP § 8-301.1, the Genaral Assembly
was alened to concems that the victim should have the right to be heard at a vacatue
hearing. At a hearing before the House Jediciary Committee, maltiple people estifed thal
the vichim showld bave, not only the right o attend such a hearing, but also the rght to be
heard. See Hearing on HB, 814 Belore the H, Comm. ¢n the Judiciary, 2019 Leg., 42%th
oess, {Fob, 26, 2019, And Scott Shellenberger, Baltimere County State’s Attorney,
proposed adding language 0 the bill 10 peovide that the vietim had a “right to be heard at
the hraring.” 8ee E-mail from Scott Shellenberper, Balt. Cnty. State’s Att'y, to Del. Erek
Barron (Feb, 25, 2019 {attached as exhibit to Letter from Del. Erek Barron to dMd. Gen.
Asgemb, 11 Jud. Comm., HE. 374, 2019 Teg., 439%h Seas, (Feb. 23, 2019}). Morcover,
the Muryland Judiciary opposed the bill, noting: | T |he bill indicates that in addition to a
Tight b netice, a victio has a right o auend a hearing bul il is not clear under Lhis legislation
if the victim has a right to be heard at the bearing,” Memorandwm from Suzanne I Pelz,
Esg., Md. Jud, Coni., 1o Wd. Gen, Assemb. H. Jud, Comm., H.B. 574, 2(H9 Leg,, 439th
Sess, (Feb, 20, 2014).

Despits this vaiced concen regardings the lack of an express prosrision allowing the
victim the might 40 be heard at a vavatur hearing, the General Assembly did nd include a
right for a victim to give 2 statement at a hearing on a motico to vacate & conviction,

notwithstanding that such a right was included in other stamites, Although we may think it
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advisable to allow the victim the right to be hoard at a vacatur hearing, pardcularly where
there is oo one advocacing for the convichion to be npheld, e statute, as wrilten, does ol
fravide that tight.

br. Lee and the State contend that, Jespite the 1ack of language providing a tight m
be heard in CF § B-301.1, another stamte, CP § 11-403, provides the right to be heard at a
heanng an g molion 6 vacals 4 conviction. We are nol perseaded.,

CF § 11-403%(b) provides that, in a sentencing hearing, or disposition hearing in a
juvenile court proceeding, where a sentencs is imposed or aliered, “the court, if practicable,
ghall allaw the vicom or Lhe vi¢lim's représentative (0 addvess the cowrt under qalh belore

the imposition of sentence or other disposition. ™

This stalute permits & victim o address
the court efore the Imposidon of 2 sentence oF a dispoEition i 3 juvenile court proceeding,
either initially or when altering the sentence or disposition. See Hoife, 404 Md. at 60505

(CP § 11-403 addresses vichmy' right to be héard at sentencing hearings); Antoime, 243

WP 4§ 11-403 provides:

{a) 1n this section, “sentencing or disposition hearing™ means a hearing at which the
imposition of a sentence, disposition in a juvenile count proczeding, or alteratdon of 2
sentence or disposition in a jevenile court procceding is considersd.

(b} In the sentencing or dispasition hearing the court, if practicable, shall allow the

vigtim or the vighm's representabive to adibess he court under cath before the innposition
nf sentence o other disposilon:

{1} at the request of the prosscuiing atborney;
(2} at the request of the victim or the victim's representative; or

(3] if the victim has filed a notifcalion request form under § 11-104 of this tide.
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Md. App. at 531 (CP & 11-403 “establishes the victim's ripht to address the cowst hefore
the Cowrt imps0ses g senlende or othet disposilion.™),

The imposition of 2 seotence is a discretionary decision, 1o which a relevant factor
18 the irnpact Lhal the crime had on the vichim. See Mediey v. Stare, 386 Md. 3, 6 (2005)
(A seniencing judge has wide discratiom wn achiginmg Lthe principal objeclives of
scntencing—punishment, detemence, and rehabilitation.™)y; Bafl v Siate, 347 Md. 156, 195
{1997) (Al sentencing, *'tHal judges musl give appropriate consideration tn the impact of
crime upon the viclims'; *[a|n important step towards accomplishing that task iz to accep!
victien impeet eshimony wherever possible. ™ (quoling Clanes v Srae, 333 W4, 406, 413
{19935Y), cert. desied, 522 UK. 1082 (1998); State v Rodriguer, 125 Md. App. 428, 442
{modification or reduction of a sentence is within the tnal courl’s sound discretion), cert.
denied, 354 K. 573 {1999},

Ii certainly can be arpued iat the vacatur of 5 defendant’s convietion is the ulimate
altcration of a scotence, in the sensc that it se18 it aside. See Wafter v. Cruater, 367 Md.
IRG, 395 o (2002) (MVacatar is . L . *[t]he act of annulling or setbing weide. A rube o otdar
by which a proceeding 15 vacaled, ™) (quoting Vecwlrer, Black s Law Dictionary {Sth ed.
197971 A hearing on 2 motion to vacale a conviction pursuant to CP § 8-301.1, however,
docs not involve a discrctionary muling reganding whether (0 alter 2 sentence. Rather, it is
a procesding after conviction and sentencing that sccks b vagale the udgment hased an
legal grounds. In this regeed, a heariag on a motion to vacale a conviction pursvant o CF
& 5-301.1 is similar to 2 motion for 3 new tridl purswesnl to COP §§ 6-105 and 5-106, 2 petition

for post-conviction relief pursuant to the Uniform Posteonyiction Proceders Act, CP §§ 77—
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101 te 7-301, a petition for a writ of actual innocence pursnant to CF § 8-301, and an appeal
o las Court. 1o none of thuse proceedings is there statntory aothority for the victim to
have rights ofet than the right o notice and to attemd, and victims genetally do ool speak
at thoge procesdings.

If we were to hald that CP § 11-403({b) anthorized a victim's right ta be heard here,
that would result in a huge shift in practice. We have not been given persuasive reasons o
sa hold

1. Lee and the State point to Rule 4-333(h), which, after addressing the conduct
of a vacamr hearing, includes the ollowing: “Cross ceflerenee: For the dghl of 8 vieum or
victim's reprezentative to address the court during 2 sentencing or disposition hearing, see
{o0de, Crminal Frocodure Article, § 11-403." This cross-reference, howewver, tead in
context with the statutory scherne, and mm the absence of specific lJanguage m Bule 4-333
indicating that the victim has a right to be heard, suggests that it is listed a3 a comparisen
ta viclims” rights in sentencing hearings, whers the viclim does bave the Hght to be heard.
See Sunding Caommiltee on Rules of Peactice and Procedure, Twe Hundred and Firs
Keport of the Sianding Commirtee on Hules of Practice and Procedure, 4l 17 {Sepl. 12,
2019) (noting that the ctoss-reference was “included after section (h) to highlight the right
of the vielim or vighim's répresenialive o address the court during a sentencing or
dispogitich hearing™).

Mr. Lee argues that the Maryland Constitution gives victims rights, including the
right “to e heard at 3 criminad justics proveeding, as these rights are implemented.”  idd.

Conse, Decl. of Bis, art. 47(b). The General Assembly, however, has implementsd Lhese
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rights by giving victims and their represeniatives the right to be heard at sentencing
proceedings, but not at a proceading pursuant to CP§ B-301.1.

Accordingly, we hold that 4 vichim or victim's representative does not have a righe
e+ be heard at a wacatur hearing. We note, however, that theee 78 nothing preventing a court
from giving & ¢iclim an 0pporiunity to be heard at a vacatur hearing. Lndeed, ad the vacatur
hcaring in this case, Ms. Feldman staied that the 3AQ would oot object “in any way to
someone being present and participating if they wanted wo,” and the Court permilked Mr.
Lee to speak, alleil on Zoom.  Allhough a viclim docs not have a statutory right to be
heard, there are valid reasons to allow a victio that right in a vacatur hearing, and the gourt
has dizcretion 0 petmit 3 viclim 1o addrcss Lhe count regarding the impact the couwrt’s
decizion will have on the victim and/oe Lhe viction's Tamily,

YIL.
Remedy

Having determined that br. Lee's rights to notice and o attend the vacamer hearing
were violzted, we am to the appropriste remedy. As indicated, CP § [1-103(e}2} and (3}
provide that a count may grant a victing relief when the victim's vights were denied if the
retrédy doed rol vaolate the defendant's double ppopandy righls, and 1F the remadhy modi fisys
a sentence of incarceration, the victim requests relief within 30 days.

Here, 1. Lee sought relief within 30 days by filing his noticc of appral. The
remedy he socks is o vaeate the circnit court’s order vacating Mr. Syed’s convicttons and
sentence and order a pew hearing on the Statc’s modton te vacatc the convictions, where

his cight o nolice and (0 atlend be homarsd. We can provide that remedy only of it does
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not vinlate Mr. Syod’s “constimtional right . - .10 be fres from double jeopardy.” CE & 11-
10Kexz).,

The Double lecpardy Clavse of the Fifth Amendment to the United Siates
Comstitphion provides that no person “shall . . | be subject for the syme offenee fo be twice
put in jeopardy of life ov imb_ ., " U5, Const, amend. ¥, “[D]ouble jeopardy invakes a
mumber of distinct principles and prohibitions.™ Meore v, Stare, 195 M. App. 833, 684
{20771}, When dealing with 2 “phenoraenon such as double jeopardy, it is indispensable at
the outset to idenlify the particulsr speeics of double jcopardy being invoked.™ Flefdr
State, 96 Md. App. 722, 725 (1993),

“The Umlzd States Constitution's Fifth Amendmienot Double Jeopardy Clanse
protects against three types of donhle jespardy, derived From the “three related coraman-
lavr pleas’ of autrefois acquit, autretols convict, and pardon™ Astoine, 245 Md. App. at
338 {quoting United Svates v. Wilson, 420 U5, 332, 340 (1975)). The plea of autrelons
acquil provides that “the State cannat reprosecute a defendant after an acquittal.™ Seoet 1.
Stode, 434 Md 146, 152 (2017). The pleas of autrcfois convict and pardon proyvide thal “a
criminal defendant may not be proscouled twics for the same offense after cooviction and
may ook be punished multiple times for the same offense.” Giddins v, Stare, 393 Md. 1,
2526 (2006).

hir. Syed does not contend, for good reason, that vacaling Lhe arder vacating his
gomvictions would violale his right against double jeopardy. As explained below, we
conclude that retwming thiy case for o new vacamr hearing does not violate ML Syed's

constitutional protection against double jeopardy,
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Ordering a new vucatur hearing would not resull in a second prosecution after
conviction or acquittal. The result of a new vacater hearng will be to either reinstate e
initizl conviction or vacgte il again. There would not be a second proseculion.

Crdering a wew vacatue hearing would not result in a second prosecution sfier
acquitial for another reasan, ie., the granl of the motion b vacate was not an acquittal. An
acquittal requires “a resohilion, correet or not, of some or all of the factual elements of the
offenye charged.™ Kemdel! v State, 429 WA, 476, 479 (2012). A ruliog constitutes an
acAuitlal for double jeopardy purposes if the court “depended on an evalualion of Rl
bearing on whether the delendanty were guilty of the crimes charged.” f4. at 487,

Here, the court’s grant of the motion to vacate was not an acquittal. The court’s
decision to vacale Me Syed's convictions way based solely on whether the Swic
established grounds for vacating Lhe convictions purseanl o CP § 8-301.1. The court did
oot purport o e resolving any fectual quastion telating to the charges against Me. Syed,
including whether he was guilty ar innocent of the ¢(fenses charged. Thus, the grant of the
motion to vacate did not trigper the protection against double jeopardy.

Additionally, the State's entry of the nol prow was hol an acquiteal. Tt is well
established that “a nalle prosaqui is noed an acquittel or pardon of the underlying offense
and docs not preclude o prosscation ot the sume ollense under a different charging
document or different count.™ Ward, 290 dMd, at 84, “[Tihere 15 nothing inherent 1 the
nature of  nalic prosequi which causes (s entry to gperate as an acquitesl of the underlying
offonse.” fd ar 33, Accordingly, the vielation of Mr, Lo s nghis can be vemedied wathout

violating Mr. Bved's constinmional night to be tree from double jeopardy.
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VTIL.
Conclusion

Becausze the court vielared Mr. Less righl I notice of, and his right to attend, the
heating on the Statc’s motion to vacate, in vielation of CP § 8-301.1(d), “we have the
pawer snd obligation to remedy that injury.” Awrtoine, 245 Md. App. at 561. Therefore,
we vacate the circnit cowet’s order vacgimg br. Syed's comvictions and sentenee, which
resulls in the reinstatement of the criginal convictions and sentence. We remand for a new,
legally compliant, trgnsparenl hearng on the molion 0 vecate, where M Tae 15 given
notice of the hearing fhat {s sufficient to allow him to attend in person, evidence supporting
the motion to wacate is presented, and the court states its reasons in support wf its decision,

Mr Lee arpnes that, at the remnand bearing, he should be “permitted to mount a
credible challenge to the evidence supporting vacaturn.™ To vhat end, he reguests that this
Court “appoint bim a5 a limited-porpuse parly-in-inleresl,™ o altematively, appoint the
Attorney General's Office or other suitable entity, o challenpe the videncs duning 3 new
hearing, That request is denied.

We will exercise our discretion to stay the effective date of the mandate for 60 days
trom the issnance of this opinion. That gives the pattics time Lo 353258 how 1o proceed in

msponss 10 this Couwrt’s decision

IDGMENT OF THE CIRCUIT COURT
FOR BALTIMORE COITY YACATED,
CASE IS REMANDED FOR FURTHER
PROCEEDINGS CONSISTENT WITH
THIS QPFINION. COSTS TO BE PAID 50%
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BY THE MAYOR & CITY COUNCIL OF
BALTIMORE ANT 5% BY ADNAN SYED,
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L, respectfully, dissent. In my wview. this appeal was rendercd moot by the Stake’s
enlry o 4 nol proat following the grant of the State’s vacamr motion, I disapres with the
hiajority that the nol pros was a legal nullity. Monetheless, because this case pressuts issues
that are likely to recur and evade review as well a5 macders of imporant public coneern, |
would exereise diseretion w consider the ments. On the merits, | agree with the Majority’s
analysis in Pari V1 of the Majarty Opinian, in which the Muajority held that Mr. Lec bad
nd right o be heard at the vacatur hearing. Where [ part ways with the hajority on Lhe
merits, howesvar, 15 with respecl b the notice provided to 1. Lee as well as his right to
alend. In my view, the timing of the notice in relation to the hearing should oot be
considered in a vacuum, bul rathert, in the ¢entext of whether the notice was adequate o
coable the victim or vicim's representative to attend. T wowld not find a viglagon of the
vichms' nghts statute in this unique case when Mr. Lae was notitied -- albeit one business
day Belord ke vacalur hearing — and woltimatcly adendod the vacamr proceeding
electronically.

L Maotness
1 take no issue with the Majority’s articulation of the moatness standard e, e n

¢asc Is gencrally moot if no controversy exists booween the parties or when the court can

124 nolle prosequi, or ol praz, is an aclion taken by the Stale 10 dismivs pending
charges when it delermines that it dues nol milend 10 prosecuie the deferlant, onder 3
particular indictment,” Hesrtfey v Site, 411 Md. 288, 201 nd {2009), “[W]hile a nolle
prosequi discharpes the defendant on the charging document or count which was nolle
progsed, and while i1 % 8 bar 1 any further prosecotion under thar chatping document of
count, a nolle prosequi is not an acquittal or pardon of the underlying offense and does not
preclude a prosecution [or the same offense under a different charging document of
different count.™ Jef. (guotation omiteed).



uo longer fashian an effective remedy. The Majority s determination that this appesl is not
mipl is premised upon its cenclusion that the nol pros was void and constituted a legal
nullity. 1. respetifully, disagree that the nol pros was a legal nullily,

As the Majotity acknowledges, the State's Attorney generally has broad diserelion
toenter a nol pros. Steee v Simey, 456 Md, 551, 561 (2017). Although the Supreme Court
of Maryland {al the \ime nemcd the Court of Appeals of Maryland)? has acknowledged that
the Statc’s power to nal pros is “nat abaolute™ or “wilhout eetaint,” Hook v Staote, 315
Iicl. 25, 3530 (198%), the actual limits that have been impased upon the Slats's authority
to heyl pros are quits narrow. Indeed, it is well established that the State may not enter a
nol pros that has the purpose ot necessary affect of circumventing the Hicks rule, ie the
defendant’s right to 3 toial within 130 days.” Curley v State, 299 Md, 449, 462 {1984),
The Suprems Court most recently addresscd limits on the State’s awthonty to nol pros in
the case af Simmr, supra, 456 bil, a1 551, The Majonty reads Simms and Hook as penerally
limiting the Statc’s authority ko enter a nol pros when doing 50 would violale fendamental

fairness, and, in some inslances, circumyent the eight to appeal. In my view, as 1 shall

* At the November 8, 2022 general election, the voters of Maryland ratified a
conshtutional amendment changing the name of be Court of Appeals of Maryland to the
Supreme Courl of Maryland. The name change took effect on Drecember 14, 2022, See also
Md. Bule 1-101.1¢a) (“Fram atd after December 14, 2022, any refirence in these Rules or,
in any proceedings before any court of the bMaryland Judiciary, any reference in any stahte,
ordinanee, or regulation spplicable in Maryland to the Court of Appeals of Maryland shall
be deemed to refer to the Supreme Court of Maryland . "L

* State v. Hicks, 285 Md. 310{1979).
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EXplain, e reasooing of Strms and Hoek do not extend to the circumstancss before us in
this appeal.

In Semems, after o criminal defendant was convicted and sentenced, the defendan|
noted an appeal to this Cowrt. 456 MMd. at 35455, The delendunl raiscd arguments on
appeal that the evidence was insufficient b support his conviglions. Jd, a1 569, Whilc the
direl appeal was perndding, but before oral arguments were held, the State nol prossed the
charpe underlying the defendant’s comviction and sentence and subseguently mowved to
dismiss the defendint's appeal as mook fd at 355, On certiorari to the Supreme Court of
Maryland, the State argued vhal the sppeal was mool in light of e subsequenl nol pros.
The Supreme Court held that the case was not moot because the State “does oot bave the
authority W entet a 0ol pros aller 1 fnal judgmen| has been enlared agpnst o defendant o
a criminal care™ Fd at 576, The Court emphasized that “[t[he State bad no anthoriny to
use its power to nol pros to alter a final judsment entered in favor of or against a criminal
defendane.  Final judgment is the boundary of the Siate’s disceetion to enter a nolle
prosequi.” fd. The Count, therefors, derermined that “the nol pros entered in the: ial cowrt
as to the charpe underlying the conviction and senlence was simply a nullity, ‘improper’
snd thersforg ‘imeffeclive,™ fd

The Majority also looked to Hoak, sepra, 315 Md. at £3—44, which held that it was
“lundarmentally unfair™ for the State to nol pros a lesser included offenss when the enidence
was sufficient to convict the defendanl of either 2 greater oftense or lesser included offense.
The Supreme Cowt explained that “the exceptional cireumstances of this case prosent a

rare: oecasion calling for a rempering of the broad authonty vested in a State’s Attortey o
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terminate a prosecution by a nolle prosequi,” cbecrving that the State's conduet in nol
prossing the lesser included offense “was inconsiskent with the mudimentary demands of
fair procedure.™ [ at 41-42.

The Majority asserts that the State’s enlry of 2 nol pros under the circumstances
preycnted o tins case viclated the requirement that a nol pros confom “to the mdimentacy
demianeds of far procedurc™ as articulated in Heok, sepra, 315 Md at 42, The Majority
further emphasizes that the nol prms regulled in an injuslics Lo Mr, Les berause it prevented
appsellate review and prevented victims from receiving the rights to which they are entitled.
| do mot read Sivems or Hook nearly as broadly 45 the Majorty, First, [ obscrve that the
fundamenial faimess principle discussed in ook [ocused vpon the ar procedure awed L
a cnminal defendant whose liberty intercst waz at stake, “The Swmte of Marylend has
expressed a clegr public policy - . . 10 provide hroad rights to crime victims . . . in both
Maryland's trial and appellate courts.™ Arfoine v. State, 245 Md. App. 521, 539 {2020,
[ndeed, those righis are anshrined in the Maryland Constimtion, which recogmizes 2
viclim®s righl Lo “be Leeated by agents of the State with dignity, rcspeot, and sensitivity
during all phases of the crinsinal justice process” Md, Const. Decl. of Rts., art. 47(a).
Victims' rights, however, e nat the same rights as these pranted to criminal defendants,
and | would oot extend the fundamental faimness principle articulaled in Hook 1 the
situation presented in this appeal.

Furthermore, [ would oot extend e holding of Simms to the circumstances
presented in his appeal. The Strems Court held that “afier a defendant has received a final

judgment in the form of a conviclion and sentencing, the State may oot enler & nolle
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prosequi (0 alier e fimal judgment. Upon conviclion and senlending based upen an
underlying charee, the underlying charee is no longer pending and the State’s authority to
enter & ool pros has ended.™ 456 Md. at 378, Unlike Siwmms, this dase did oot involve a
tinal judgment in the form of a conviction and sentencing, At the time the State entered
the nol pros, there was oo underlying conviction. I do not read Simms as resiticling the
State™s asthorily o enter 4 nel pros slter the grant ol 2 moban 9 vacate a conviction.

I would hold that the State acted within its broad aothority to enter 2 ool pros
feliowing the vacatr ruling, Indsed, it is well established that tnal courts “are nol siripped
of Meir jutisdiction to take post-judgment action simply becanse an appeal is pending from
that judgment.” Cotmar v. Stgee, 393 Md. 729, 140 (2006)." “[Albeent sy regquired by
faw, or ome obmined fom an appellate court,™ the trhial cowrt “has the anthority to exercise
the *‘fundamental jurizdiction’ which it posscsses.” £, at 74041 {quotation omitted),

In my riew, this case is more sSimilar b Covimaan, in which Lthe Civcmt cowrt gratted
the defendant a new trial when the defendant’s conwviction was pending on appeal. Jd, at
73637, The Bupreme Court determined that the “appesl became maot tha ingland that the
[c]ireuit [e}eurt grunled him a new wial.™ fZ at 743, The appeal in the instant case similarly

became mopot when the State entered a nol pros, Morcaver, 1 emphasize that Md Rule

4 The Majority considers the out-of-state cascy of Senders v State, A69 5.E2d 411
{Ga. 2022) (holding the nol pros of 4 reindictment was a nullty when the denial of a first
indiciment was pending on appeal), and Commonwealif v. Hudson, 92 A3d 1235 (Pa,
Supel), appenl denied, 106 A3d 724 {Fa. 2014} {holding (hat there was no authority o
enter & ool pros whils sn appeal of a grant of a mation to suppress was pending). The
hiajorily acknowledges, however, that in Maryland, unlike Senders and Hudson, Inial
courts ate Yoot stripped of their judsdistion to take posl-judgrent action™ Colitian, supra,
305 Md. ar 740,



43330} provides that “[w]ithin 30 days alter the ¢ourl enlers san order vacating 2 judgment
of conviction ar probalion before judgment as to any count, the Siate’s Attarney shalf either
<atcr a nolle prosequi of the vacaied count or take other appropriate action 4s to that count.”
{(Emphasis provided.} Indeed, the State acted consistently with this mandatory Maryland
Rule when éntering Lhe nal pros in this case.”

The Majority's holding that the nol pros was “void™ and 2 “nullity™ is the basis upon
which the Majority concludes that this appeal is not moot. The Majority characterizes this
case oR prasen g “excepbiony] cireumstancss™ that “exist to temper the authonty of the
State to enter 2 nol pros.” [ would hold the State acted within its authority o dismiss the
charpes when il eniered 2 ool prow after the circuit coo vacaled M. Syed’s comchions,
The nol pros was “not void af fnitio loe lack of jurisdiction to enter it.™ Cedtman, supra,
395 Md. at 742, Following the entry of the nol pros in this case, Mr. Syed was no lorger
a defendant in a criminal casc. Inmy vicw, théte is no underlymg cage in which to enter a
remandl, réndkering this appeal madal.

Newvertheless, 1 am persuaded that this appeal presents unrcsolved issucs thal are
capable of repetition, yet evading review and thet involve macters of important public
comeenn. See Ta re SF., 477 bd. 296, 31819, Accordingly, I would éxercise discretion

to undertake appellate mendew of (e merils.

I L General Assembly or Rules Committee wished $o prowvide a specific
exception to the 30-day requiremment for entry of » nel pros iF an appeal of the vacatur ruling
was pending, they certainly could have dane 20,

£



II. Merits

The Majonty rejccts Mr. Lee’s assertion that he should have been provided more
ratice of the filing of the vacatyr motion m this case, as well as Mr. Lec’s contention that
he should have been providad with aolice of and the opportunily 19 attend the chambers
discussion that pccumed on Friday, September 16, 2022 T agree with the Majority on both
of the above paints. Where [ part ways wilth the Majority 1s with rcapect to the notice
requircd for the vacatur heating on Morday, September 15, 2022, [ would hold that the
nonce sulbiciently complicd with the requirements of the statute because, criically, it
enabled Mt Lee 1o ablend Lhe procesding via 2lectmnic mesns.

Md, Code (2001, 2018 Repl. VoL, 2021 Supp.), Secdon 3-201.1 of the Criminal
Procedure Aricle [“CP”) sews looh the procedure by which the State may mave to vacate
a judgment of conviction, With respect by notice o a victim or victim’s represeneative, the
stafute requires that “[blefore a hearing on 2 motion filed under this section, the vichim or
vicim's representalive shall be notified, ag provided under § 11-104 or § 11-503 of this
article.™ CP § 8-301.1{d). Maryland Rule 4-333(g){2} further provides that “the Siatz"s
Altorney shall send written notice of the heating o cach victim or viglim's represeatative,
in accordanee with Code, Crimninal Proceders: Article, § 11-104 or % 11-503, The notice
shall contain a brief description of the procesding and nform the victim or victim’s
tepresentative of the date, time, and location of the hearing and the mighl 10 atlend the
hearing.” “Tfthe , ., victim or viedm's representative entitled o notice under . |, . this Fule
is not preseat at the hoaring, the State's Attormey shall state on the record the efforts made

to contact that person and provide netice of the hearing ™ Md. Bule 4-333(hj('1).
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[ agree wath the Majority that the potive roquirement must be interpreted
consistently with the constitutional and statrtory mandate that crithe victims “be eated by
apents of the State with digoaty, respect, and sensitivity durng all phases of the criminal
justice process.” Md, Copst. Decl. of Ris., art. 47(z), OP § 11- 100201 T Turber agres
with the Majority that the notice requirement must be interpreted consistently with the
lepislative intent thal 2 viglim Gas the might Lo nedive and to attend the vacatur bearing, 1
th» not, however, agree that the notice in this case was unreasonable simply because M,
Lee was nolilied of the hearing datc onc business day prior to the hearing. [n my view, the
notice requirernent must be considered in concerl wilh e right 1 alend, and, in this cuse,
M. Lee was ultimately able 1o attend the vacatur beating, albeil electronically. As such,
the timing of the notice (o relation to the hearing 15 tot considered 0 4 vacuum but, rather,
in the context of whether the notice was adequate to enable the vichm or vichim's
representabive to attend One business day’s ootice might not have beon réasonable if an
clectronic attendance option were unavailable, and T generally echo the concerns af the
Majority regarding the short time period between when the viclim was notifed and the
vacatur hearing was held. Critically, however, in this instance, Mr. Lee was permitted to
and did altend the procesdings elewironically.

The Majority holds that attendancs via Zoom was insufficient to satisfy Mr. Lec's
cight to attend the vacatur hearing. The Majorty acknowledges that Zoom hearings
became commoenplace throughout Maryland during ¢che COVID-19 pandemic, Tt
emphasizes that this case did not involve & virlwal heating due to COVID-19 health

conGeTg.  The Majorily further emphasizes that CF § 8-301.1(d)(2) was enacled prior o
3



the COVYID-19 pandemic and e General Assembly presumably anticipaled in-pemon
attendance when it drafied the statute.

The MWgjonly poinls o Maryland Rules 2-8020a) and 2-203(a), which provide,
respeoavely, that a court “may permit or require . . . panticipants o participate in a
mon-tvidentiary proceeding by means of electronic participation,” Bd. Bulc 2.802(a}), but
YAy pettmlt, - pacticipantd [ paricipate in an evidentiary procesding by mesns of remole
electronic participation.” Md, Rule 2-803(b). The Majority acknowledges that Maryland
Rules 2-802 and 2-303 are applicabls be civil masters, nol crminsl mausrs, NManelhelass,
the Majoeity posits that principles from these rules inform the analysis in this caze.

The dajurity emphasizes that, at least in civil cuses, the courl 1% not specifically
authorized o “require™ electronic participation in evidentiary proceedings but is
specifically authotized to “require™ electonic  participation in  mon-cvidentiary
proceedings. The Majority is of the view that, similar to 1he mle preventing & courl from
Ted[uining o participant 1o parlicipale in an evidentiary proceeding io a civil case remotely,
a courl i nol petmiited to require a victimy who has a right to attcnd a vacslur proceeding,
to attend the proceeding remaotely, Tdisugree.

Even if one were to assurme that the principles of Maryland REules 2-302 and 2-203
apply in the context of this criminal Gase, 1 find it notable that Rules 2-502 and 2-803 apply
11 pacticipants — not to ather individuals wivo may have the right W anend. Mr. Les does
nol sulisly (he delinivon of Yparticipant™ wder Rules 2-802 and 2-8303. For the purposes
of Maryland Bules 2-802 snd 2-803, “participant” is defined as “a pany, witness, attomey

for a parly or witness, judpe, masisirate, anditor, or cxeminer, and any ather individual
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entitled ko speak or make a prescntation at the proceeding ™ Md Rule 2-501. Mr. Lee, as
& viclim s representative, does not Ball under this definition. The Majocity held, und I agree,
that Wr. Lec had no dght to be heard, present evidence, or otherwise participate in any way
at the vacatur hearing  Notably, 3 victim, or a victim's representative, is not a party to a
criminal proceeding. Hofle v State, 404 bd. 531 606 (2008) (“There arc ooly twe parties,
the Stare of Maryland and Hoale, ") (citing fopex-Seachez v. State, 388 b, 214, 236 {2009
{"The victim i3 nol a party to the proceeding . . . although vested with stasatory and
constimtional rights . _. "), superseded by stafute on orher grownds, 2006 Md. Laws Ch,
260 (5.B. 508), as recognized it Hodde, supra, 404 Md. at 635).

[n my view, there arc distinct differcnces between remote participadon and
m-pers0n parlicipation that are not implicaléd when an individual has Lthe right to abend
but mck participate. It is conceivable that an in-person presentaton mighl be more
compelling to a fact-finder than a prescntation made via elecumnie tnegns. These concems
are nof mmplicaied when an individyeal has the right ta attend but not to participate. Section
5-301.1 of the Criminal Procedure Article provided #r, Lee the right to arerd the vacalur
hearing, oot to participeze. Twould hold thatl br. Lee's attendance via Zoom was sufficient
o satisfy thas requirtetnent

The record reflects Lhat the circuil coart judge took carefil steps to ensure that br,
Lee had been anotified and was afforded the opportenity o attend Lhe vacatur hearing via
Zoom. At the beginning of the hearing, the circuit court asked the prosceutor b explain
“specifically whut notice he Siale pave ta the victin’s family in this case.” The proscoutor

explained that she spoke with Mr. Lee on the lelephone on Tuesday, September 13, 20037
10



and informed him that the 3tate would be filing a mabion o yacate, The prosscutor “weni
through the motion & bit with him™ and “sent him a copy of the motion that day™ The
motion was Aled an Septamber 14, 2022,

After the chambers conference on Friday, September 16, 2022, the pmsecubor
¢mziled Wr. Lee at 1:59 p.m. to inform him of the date of the vacatur hearing. The emsail
informed Mr. Lee that “[t]he courl jus. schedoled an in-persen hesning [or Monday,
Septernber 1%th at 2:00 P (EST).” The prosecutor explained that although it was an
“m-peérvon heanng,” she had “aslkeed the court permission for [#r, Lec] and [his] family to
watch the proceedings virtally if [they] would like to watch ™ The prosecutor included a
Zoom link and asked Mr, Lee to *[p]lease Lot [her] lmow if anybody from [the] family wiil
be joining Lhe link™ 3o thal she could “make suyre the courl lets [them] intn the vireal
comrtraam ™

The prosecutor explained that she did not receive a response to her cmail, so she
[ollowed op with Mr. Les via lext message on Sunday, Seplember 18, bdr. Lee respondad
via text. He told the prosecutor that he had received the email and statcd that he “wall be
jeining.” ©On the moming of the vacatur hearing, counssl gnlered an appearance for My
Lee and moved o posipone the hearing, A the cutset of the vacamr hearng, after
considering argument from the parties, the circuil court denied the metion to postpone.®

The court explained that it would “give [counsel for Mr, Lee] tme - . . gel Mr, Lee and

“ [ ghall not restate the details surrcunding the argument on the motion L poatpdne.
1 take oo issuc with the Mayyomity's summary of this 155ue.
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have hion join this Zoom,™ The court stated that “if [Mr. Lea] wants to speak, [the court)
will allow Lim to speak first.™
Counsel for Mr. Lee infonned the court that e was “unable to advise [hisg] cliepl”
becanse he was “at work 4l this point.” The court asked counsel for Mr. Lee to step outside
ot the courtroom to “call hr. Les and see whal he wants to do”  After telephoning his
vlient, counscl for b, Lec imformoed the court that he “was able to reach [Mr. Les]” and
requested thirry minntes for Me. Lee Lo get hame fom wark “0 2 privals place whers [hle
can participate,” The court granted this request and announced a thitty-minute recess at
Z:44 p.m, The court reconvened at 3:35 p.m. Mr. Lee was present via Zoom and made a
slalement,” After hr. Lee's sialement, the eitenit cowrd thanked Wr. Lee and acknowledped
“how difficult” and *very emotional™ the day was for him. The court told br, Les that il
“appreciate[d] him joining the Zoom this aftermoon to make this slalement because il i8
Impartant to bear from the vickin or the wictim 'y repregentalive.™
There[ore, ot anly did Mr. Lee "artend” the procesding -- albeil virtually — as was
Liis right under both the vacatur and the yvicims’ rights statutes, but the rial judge pormitisd
both Mr. Lee and ks counsel 1o addmss the court during the proceedings, something (he
Majonity and Thoth agree neither statike requires. Indsed, in addreazing Mr. Lee’s counsel,
the trial judge noied that:
¥ |our clicnt indicaied thiat he would participate via
Zoom. T don't think Zoom ke foreipn anyowre., [ think
ewvecyone kaows what Zoom 15, Panicipale, you know, we do

victm’s rights, I do it cvery day an Zoom and the victims come
on and they give their victim's impact statements.  And s

T Mr. Leg'y full stulement is reproduced in the Majonty's Opinion.
12



recorded and iL's meeorded in the eourtroem with this blue man,
which is CourtStmarct

S0 they [the representatives of the victims] have every
opporunity o parbcipats. And, I'm giving your client, your
client the upll:m:tunir_l,- Lir pgrrjcipate now via Zoom if he'd like
to spedk L will hear fcom him.

Accordingly, the court acknowladged that Zoom was a practical and serviceable
method thal ¢owns had béen using to allow remote participation in court proceedinss.
Ultimately, the court provided Mr. Les with both the attendance he wes entitled 10, and (he
judpe exercised her discretion in affording him the opportunity to participate. Under the
circurnstances, 1 disagees with [he Majorily that Tee’s atlendanee, via Zoor, did not satisfy
his rights, a5 4 wicting®s tepreseniative, to attend the procesdings.

In na way do 1 intend Lo minimize Lthe pam suffersd by Mt Lee and by all crime
victims and {heir families, and T recognize the important protections granted to victims and
victims' repregentatives under the Maryland Constination and by statute. Nonetheless, in
my view, the procedure afforded to Mr. Lee in this casc was suflicienl Lo sarigly the
requirémnents ol the applicable stature. 1 would hold that the notice Mr, Lec revcived was
sufficient to comply with the requirements of CF § 3-301.1 and bd. Rule 4337 because it
enabled him to attend the vacamr proveeding electronically. Though it was not required o
da 20, apd would not be required to do 50 on remand, see Mg Op. Par! VI, (he citcuit court
permithed Mr, Lae 0 be heard at the vacatr hearing, In my view, il is [or the Gengral
Assembly to impose more specific reguirements regarding the timing of notice to victims
and victims’ representatives for vacatur heanngs if it iy inclined o do 50, Similarly, the

Rules Committer could recommend and the Supreme Court could adopt mors specilic
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tequurermenls. Accordingly, Iwould affirm the judgment of the Circoit Court for Baltimors

City. For these reasons, T, respecilully, dissent.
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FLOOR REPORT
House Bill 874

Criminal Procedure - Postconviction Review - State's Motion to Vacate

SPONSORS: (Delegate Barron, et al.)
COMMITTEE RECOMMENDATION: Favorable with Amendments (2)
SHORT SUMMARY':

As amended, this bill authorizes a court with jurisdiction over the case, on motion of the
State, to vacate a probation before judgment or conviction when (1) there is newly
discovered evidence that could not have been discovered by due diligence in time to move
for a new trial and creates a substantial or significant probability that the result would have
been different or (2) the State receives new information after the entry of a probation before
judgment or judgment of conviction that calls into question the integrity of the probation
before judgment or conviction. The interest of justice and fairness must also justify
vacating the probation before judgment or conviction.

COMMITTEE AMENDMENTS: There are two (2) commiitee amendments.

AMENDMENT NO. 1:  [s technical.

AMENDMENT NO, 2:  Alters the criteria for granting 8 motion and requires a hearing
on a motion as specified.

SUMMARY OF BILL:

The bill establishes requirements for filed motions, requires notification of the defendant
and the victim or the victim’s representative, and authorizes a defendant to file a response
to the motion,

The State may make a motion at any time after the entry of the probation before judgment
or conviction in the case. The court must hold a hearing on a motion if the bill meets the
specified requirements for a motion and a hearing was requested. The State has the burden
of proof in a proceeding on the motion. The court may dismiss a motion without a hearing
if the court finds that the motion fails to assert grounds on which relief may be granted, In
ruling on & motion, the court, as it considers appropriate, may vacate the conviction or



probation before judgment and discharge the defendant or deny the motion. Either party
may take an appeal from an order entered on the motion.

CURRENT LAW:

A person convicted of a crime has a number of alternatives for seeking review of a
conviction. The options include (1) an appeal; (2) review at the trial court level (motion for
new trial and a petition for writ of actual innocence); (3) petition under the Uniform
Posteonviction Procedure Act; and (4) coram nobis. In general, a defendant is not limited
to any particular option for judicial review and may pursue multiple avenues for review in
connection with a single conviction, However, the pursuit of these options must be initiated
by the defendant, not the State. Some of these options are discussed below,

Muotion for @ New Trial

In general, a defendant has 10 days after the verdict to file a motion for a new trial, and the
trial court has discretionary authority to grant a new trial if the court finds that a new trial
i5 in the interest of justice. There are several grounds on which a defendant may base a
motion for a new trial. However, there are specific grounds that allow the defendant more
time to file the motion, including (1) an unjust or improper verdict; (2) fraud, mistake, or
irregularity; (3) newly discovered evidence; or (4) an act of prostitution as a victim of
human trafficking.

A defendant has 90 days after sentencing to file a motion for a new trial based on either an
unjust or improper verdict, such as a verdict contrary to evidence, or fraud, mistake, or
irregularity, Allegations that constitute fraud, mistake, or irregularity include misconduct
of a juror, bias and disqualification of jurors, misconduct or error of the judge, and
prosecutorial misconduct.

A defendant has one year after sentencing or the date on which the court received a mandate
(i.e., ruling) from the Court of Appeals or the Court of Special Appeals, whichever is later,
to file a motion for a new trial based on newly discovered evidence. This motion must
allege that newly discovered evidence exists that could not have been discovered by due
diligence within 10 days after the original verdict. However, a defendant may file a motion
for a new trial based on newly discovered evidence at any time, if the newly discovered
evidence is based on DNA identification testing or other generally accepted scientific
techniques, the results of which, if proven, would show the defendant is actually innocent
of the crime.

Uniform Postconviction Procedure Act

Any person convicted of a crime in the District Court or a circuit court has a right to
institute a proceeding for postconviction relief in a circuit court to set aside or correct a



verdict. This right extends to a sentence of parole or probation, as well as confinement,
Relief under the Uniform Postconviction Procedure Act is available to a person confined
under sentence of imprisonment or on parole or probation.

A postconviction proceeding is not an inquiry into guilt or innocence; the trial and appellate
review are where that issue is determined. Posiconviction proceedings focus on whether
the sentence or judgment imposed is in violation of the U.S. Constitution or the constitution
or laws of the State. In theory, the scope of this inquiry is quite broad. The postconviction
court may not, however, grant relief based on an allegation of a particular error if the
petitioner has finally litigated or waived the error. As a practical matter, this requirement
bars the petitioner from obtaining relief for most trial errors.

Unless extraordinary cause is shown, a petition for postconviction relief must be filed
within 10 years of the sentence, The petition must be filed in the circuit court for the county
where the conviction took place. A person may only file one petition arising out of each
trial or sentence. A defendant is entitled to a hearing on the merits, the assignment of
counsel, and a right of appeal. In the interests of justice, a court may reopen a
postconviction proceeding that was previously decided.

Writ of Error Coram Nobis

Another way to challenge the legality of a conviction is to file a petition for a writ of error
coram nobis. The writ is only available to a person who (1) challenges a conviction based
on constitutional, jurisdictional, or fundamental grounds, whether factual or legal,
(2) rebuts the presumption of regularity that attaches to the criminal case; (3) faces
significant collateral consequences from the conviction; (4) asserts an alleged error that has
not been waived or finally litigated in a prior proceeding; and (5) is not entitled to another
statutory or common law remedy. The purpose of the writ of error coram nobis is to request
that a court reopen or reconsider a matter that the court has already decided, based on an
error of fact or law that was not raised as an issue at trial. For example, one ground for a
writ of error coram nobis is that the defendant entered into an involuntary guilty plea.

The writ is used “to bring before the court facts which were not brought into issue at the
trial of the case, and which were material to the validity and regularity of the proceedings,
and which if known by the court, would have prevented the judgment.” Skok v. State,
361 Md. 52, 68 (2000) (quoting Madison v. State, 205 Md. 425, 432 (1954)).

Coram nobis may be used by a defendant who is not in custody (i.e., not incarcemted, or
on parole or probation) and faces collateral consequences as a result of a conviction.

Writ of Actual Innocence

A person charged by indictment or criminal information with a crime triable in circuil court



and convicted of that crime may, at any time, file a writ of actual innocence in the circuit
court for the county in which the conviction was imposed, If the conviction resulted from
a trial, the person must claim that there is newly discovered evidence that (1) creates o
substantial or significant possibility that the result may have been different and (2) could
not have been discovered in time to move for a new trial. If the conviction resulted from a
guilty plea, an Alford plea, or a plea of nolo contendere, the person must claim that there
is newly discovered evidence that (1) establishes by clear and convincing evidence the
petitioner's actual innocence and (2) could not have been discovered in time to move for a
new trial.

The State must be notified of the petition and may file a response. A victim or the victim’s
representative must be notified, as well, and has the right to attend the hearing on the
petition. If the court finds that the petition fails to assert grounds on which relief may be
granted, the court may dismiss the petition without a hearing.

In the case of a petition where the conviction resulted from a trial, the court may (1) set
aside the verdict; (2) resentence; (3) grant a new trial; or (4) correct the sentence, as the
court considers appropriate,

If the conviction resulted from a guilty plea, an Alford plea, or & plea of nolo contendere,
when assessing the impact of the newly discovered evidence on the strength of the State’s
case against the petitioner at the time of the plea, the court may consider admissible
evidence submitted by either party, in addition to the evidence presented as part of the
factual support of the plea, that was contained in law enforcement files in existence at the
time the plea was entered.

If the court determines that the evidence establishes the petitioner’s actual innocence by
clear and convincing evidence, the court may allow the petitioner to withdraw the puilty
plea, Alford plea, or plea of nolo contendere and (1) set aside the conviction;

(2) resentence; (3) schedule the matter for trial; or (4) correct the sentence, as the court
considers appropriate. When determining the appropriate remedy, the court may allow
both parties to present any admissible evidence that came into existence after the plea
was entered and is relevant to the petitioner’s claim of actual innocence. The State or the
petitioner may appeal an order entered by the court on a petition filed for a conviction
that

BACKGROUND:

The Baltimore City Gun Trace Task Force was created in 2007 as an elite unit within the
Baltimore City Police Department intended to pursue violent criminals and persons
illegally possessing and using guns, In 2017, eight of the nine members of the task force
were charged with crimes including racketeering, robbery, extortion, overtime pay fraud,
and filing false paperwork. The officers allegedly pocketed hundreds of thousands of



dollars discovered while searching the homes and cars of criminals and some innocent
civilians. All eight members who were indicted either pled guilty or were convicied of
several federal charges.

According to news reports, an estimated 1,300 cases may have been affected by the task
foree’s activities. The Office of the State’s Attorney for Baltimore City is reviewing past

cases where task force officers were material witnesses to determine if convictions need to
be vacated. The officers involved may have committed crimes as far back as 2008.

FISCAL IMPACT:

State Effect: The bill can be handled with existing budgeted resources.
Local Effect: The bill can be handled with existing budgeted resources.
Small Business Effect: None.

ADDITIONAL INFORMATION:

Prior Introductions: None.

Cross File: SB 676 (Senator West) - Judicial Proceedings.

COUNSEL: Jamie Lancaster (x5372)



House Bill 874

Criminal Procedure - Postconviction Review - State's Motion to
Vacate

SPONSORS:
(Delegate Barron, et al.)

COMMITTEE RECOMMENDATION: FAVORABLE WITH
AMENDMENT

COMMITTEE AMENDMENT: alters the grounds for the filing of a
motion to vacate under the bill.

BILL SUMMARY:

As amended, this bill authorizes a court with jurisdiction over the case,
on motion of the State, to vacate a probation before judgment or
conviction when (1) there is newly discovered evidence that meets
specified criteria; or (2) the State presents information that justifies
vacating the probation before judgment or conviction in the interest of
justice and fairness or calls into question the integrity of the conviction
or probation before judgment.

The bill establishes requirements for filed motions, requires notification
of the defendant and the victim or the victim’s representative, and
authorizes a defendant to file a response to the motion.

The State may make a motion at any time after the entry of the probation
before judgment or conviction in the case. The court must hold a hearing
on a motion if the bill meets the specified requirements for a motion and
a hearing was requested. The State has the burden of proofin a
proceeding on the motion. The court may dismiss a motion without a
hearing if the court finds that the motion fails to assert grounds on which
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relief may be granted. In ruling on a motion, the court, as it considers
appropriate, may vacate the conviction or probation before judgment and
discharge the defendant or deny the motion. Either party may take an
appeal from an order entered on the motion.

CURRENT LAW:

While there are several acts that were once but are no longer crimes, the
most likely former crime to which the bill applies is the use or
possession of less than 10 grams of marijuana. Pursuant to Chapter 158
of 2014, possession of less than 10 grams of marijuana is a civil offense
punishable by a fine of up to $100 for a first offense and $250 for a
second offense. The maximum fine for a third or subsequent offense is
$500. For a third or subsequent offense, or if the individual is younger
than age 21, the court must (1) summon the individual for trial upon
issuance of a citation; (2) order the individual to attend a drug education
program approved by the Maryland Department of Health; and (3) refer
him or her to an assessment for a substance abuse disorder. After the
assessment, the court must refer the individual to substance abuse
treatment, if necessary.

Otherwise, use or possession of marijuana is a misdemeanor, punishable
by imprisonment for up to six months and/or a $1,000 maximum fine.

Chapter 4 of 2016 repealed the criminal prohibition on the use or
possession of marijuana paraphernalia and eliminated the associated
penalties. The law also established that the use or possession of
marijuana involving smoking marijuana in a public place is a civil
offense, punishable by a fine of up to $500. Penalties under § 5-619 of
the Criminal Law Article for paraphernalia offenses other than use or
possession still apply to acts involving marijuana.

BACKGROUND:

In January 2019, Baltimore City State’s Attorney Marilyn Mosby
2



announced that her office would cease prosecutions for possession of
marijuana. She also filed motions to vacate convictions in approximately
5,000 marijuana possession cases. She cited the social and economic
collateral consequences of these convictions and the disproportionate
enforcement of marijuana possession laws on minorities as reasons
behind her decision. According to news reports, the office used petitions
for writs of error coram nobis to pursue the vacating of these
convictions.

Under the English common law, a writ of error coram nobis was a
remedy allowing a court to correct an error in fact. The writ was used “to
bring before the court facts which were not brought into issue at the trial
of the case, and which were material to the validity and regularity of the
proceedings, and which if known by the court, would have prevented the
judgment.” Skok v. State, 361 Md. 52, 68 (2000) (quoting Madison v.
State, 205 Md. 425, 432 (1954)). In Skok v. State, the Court of Appeals
extended the writ of error coram nobis to apply to errors in law, See
Skok at 78.

A petition for a writ of error coram nobis “provides a remedy for a
person who is not incarcerated and not on parole or probation, who is
faced with a significant collateral consequence of his or her conviction,
and who can legitimately challenge the conviction on constitutional
grounds.” Parker v. State, 160 Md. 672, 677 (2005) (citing Skok v. Stae,
361 Md. 52, 78 (2000)). The petitioner bears the burden of proof “to
show that the grounds for challenging the criminal conviction are of a
constitutional, jurisdictional, or fundamental character; that the
petitioner is suffering or facing significant collateral consequences from
the conviction; and that there is no other statutory or common law
remedy available.” See Parker at 678 (citing Skok at 78-80).

FISCAL IMPACT:



State Effect: Minimal increase in general fund expenditures to handle
increased court workloads. Revenues are not affected.

Local Effect: Minimal increase in local expenditures to handle
increased court workloads. Revenues are not affected,

Small Business Effect: None.

ADDITIONAL INFORMATION:
Prior Introductions: None,

Cross File: SB 676 (Senator West) - Judicial Proceedings.
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MARYLAND JUDICIAL CONFERENCE
GOVERNMENT RELATIONS AND PUBLIC AFFAIRS

Hon. Mary Ellen Barbera 580 Taylor Avenue
Chief Judge Annapolis, MD 2140]
MEMORANDUM
TO: House Judiciary Committee
FROM: Legislative Committee
Suzanne D. Pelz, Esqg.
410-260-1523
RE: House Bill 874
Criminal Procedure — Postconviction Review — State’s Mation to
Vacate
DATE: February 20, 2019
(2/26)
POSITION: Oppose

The Maryland Judiciary opposes House Bill 874. This bill would allow a court, with
jurisdiction over the case and subject to motion by the state, to vacate either a probation
before judgment or conviction for the reasons enumerated in the proposed bill. The
legislation also calls for victim notification, notification of the defendant, allows for a
response to the motion by the defendant, and a request for a hearing if sought by the state.

This bill requires finding the victim before & hearing, but if no one requests a hearing the
victim has no way of receiving notice to exercise the vietim’s rights. In addition, the bill

indicates that in addition to a right to notice, a victim has a right to attend a hearing but it
18 not clear under this legislation if the victim has a right to be heard at the hearing.

The Judiciary also believes this bill is unnecessary as numerous postconviction laws,
including Criminal Procedure § 8-301, address this issue. In addition, the Judiciary is
concerned that § 8-303(a)(5) of the bill is vague in requiring courts to determine whether
"the interest of justice and fairness justifies vacating the probation before judgment or
conviction.” Further, the bill is inconsistent as it authorizes a court to dismiss a motion
without a hearing but also provides that a court shall state the reasons for a ruling on the
record. It is unclear if this means the court would have to then hold a hearing to state the
reasons for dismissing the motion without a hearing on the record.

ce. Hon, Erek Barron
Judicial Council
Legislative Committes
Kelley O'Connor



Maryland Commission to Restore Trust in Policing

House Bill 874: Criminal Procedure-Postconviction Review —
State's Motion to Vacate

The Maryland Commission to Restore Trust in Policing Support for a Favorable Report

The Maryland Commission to Restore Trust in Policing has voted unanimously to support and request a
favorable report on House Bill 874, entitled Criminal Procedure-Fostconviction Review-State’s Motion to
Vacate, We firmly believe this critical legislation is an essential first step to address the wrongful
convictions attained as a result of the criminal actions of the Gun Trace Task Force (GTTF).

Senate Bill 1099 (Chapter 753) of 2018 established the Commission to Restore Trust in Policing which
under the leadership of the Honorable Alexander Williams, is tasked with reviewing the opesation of the
Baltimore Police Department’s GTTF and make recommendations to enact policies and best practices to
restore trust in the Baltimore Police Department. Effective policing relies on public trust and established
practices to avoid police misconduet and ensure accountability for wrongdoers.

The commission during its public meetings has heard significant amounts of testimony regarding the
devastating impact of the rouge GTTF. Several witnesses have expressed extreme concern about the damage
done to Baltimore City by GTTF and emphasized the importance of the work of the commissionin restoring
Baltimore citizens’ faith and trust in government. The actions of these officers resulted in bogus charges
and convictions of many Baltimore citizens. The commission strongly believes HB 874 is a tool the State’s
Attorney of Baltimore needs to mitigate the significant harm done by this rogue band of criminal officers,

HB 874 enables a court on a motion of the State’s Attorney to vacete 8 conviction or entry of probation of
judgment under circumstances which serve the interest of justice and fairness. In particular, the commission
believes the General Assembly should enable a court, when petitioned by the State’s Attorney, to vacate
the entry of a probation of judgment or conviction when newly discovered evidence which was not available
at the time for a motion for a new trial under Maryland Rule 4-331 (c) and that evidence creates i substantial
possibility that the probation before judgment or conviction would not have occurred.

Additionally, HB 874 infuses the criminal justice system with a broad but reasonable standard 1o enable the
reversal of unjust convictions when the interest of justice and fairness justifies in the eyes of the court
dictates. In Baltimore, citizens were prosecuted and convicted based on tainted and often false evidence and
testimony manufactured by members of the GTTF. According to testimony by the Baltimore State’s
Attorney's office, current court rules hinder their efforts to reverse the wrongful convictions which have
left many citizens convicted, imprisoned and burdened with & felony conviction. The commission feels
strongly that HE 874 provides an intelligemt approach to addressing the unjust outcomes and harms caused
by the unlawful actions of the GTTF by providing a new course to reverse wrongful convictions.

We respectfully request a favorable report of HB 74,
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PR A L THE MARYLAND HOUSE OF DELEGATES

Pl Hualih amall Minsiriis
Hualih Dilaparities ANNAPOLIS, MARYLAND 21401

February 26, 2019

Delegate Luke Clippinger
Chairman, House Judiciary
Vanessa Atterbeary

Vice Chair, House Judiciary
House Office Building
Annapolis, MD 21401

Re: Request for a favorable report on House Bill 874
Dear Chair Clippinger, Vice Chair Atterbeary and Members of the Judiciary Committee:

Sometimes, long before the defendant, it is the prosecutor who may learn of
credible and material information of a wrongful conviction or sentence or some other
reason to make a reexamination of a case after it has become final. [n Maryland, there is
no clear tool for the prosecutor when this happens.

House Bill 874 provides a mechanism for a prosecutor to do what he or she is
legally, ethically, and by well-tread standards, bound to do. As an attorney and officer
of the court, the prosecutor is unique and by codifying this responsibility, the proposed
provisions would not only protect individual rights but also serve to enhance public
confidence in our justice system,

The U5, Supreme Court, in Berger v. United States, 295 U.S. 78, 88 (1935), stated
that prosecutors have special obligations as representatives “not of an ordinary party to
a controversy, but of a sovereignty whose obligation to govern impartially is as
compelling as its obligation to govern at all; and whose interest, therefore, in a criminal
prosecution is not that it shall win a case, but that justice shall be done.”

The Maryland Lawyer’'s Rules of Professional Conduct has particular rules for
prosecutors - the Comments to Rule 3.8, Special Responsibilities of a Prosecutor, state:
“A prosecutor has the responsibility of a minister of justice and not simply that of an

advocate.”

The National District Attorneys Association, National Prosecution Standards 8-
1.8 states, “When the prosecutor is satisfied that a convicted person is actually innocent,
the prosecutor should notify the appropriate court...and seek the release of the



defendant if incarcerated. If the prosecutor becomes aware of material and credible
evidence which leads him or her to reasonably believe a defendant may be innocent of a
crime for which the defendant has been convicted, the prosecutor should disclose,
within a reasonable period of time, as circumstances dictate, such evidence to the
appropriate court.” These standards also say that the "primary responsibility of a
prosecutor is to seek justice, which can only be achieved by the representation and
presentation of the truth” and that this responsibility includes “that the innocent are
protected from unwarranted harm.”

This standard is also embedded within the American Bar Association’s Criminal
Justice Standards for the Prosecution Function, Standard 3-8.3, which says that “[ijf a
prosecutor learns of credible and material information creating a reasonable likelihood
that a defendant was wrongfully convicted or sentenced or is actually innocent, the
prosecutor should...develop policies and procedures to address such information, and
take actions that are consistent with applicable law, rules, and the duty to pursue
justice.”

The American Bar Association Model Rules of Professional Responsibility, Rule
3.8(g) and (h) outlines “Special Responsibilities of a Prosecutor” requiring, among other
things, that if he or she knows of clear and convincing evidence establishing a wrongful
conviction, the prosecutor shall seek to remedy the conviction.

Thus, a prosecutor has clearly established obligations under case law, ethical
rules, and standards established by national prosecutor organizations. House Bill 874
provides a clear mechanism for him or her to fulfill these responsibilities. Under the
bill, it's still up to a judge to make the ultimate decision.

This is simply one tool to empower a prosecutor, at his or her discretion, to do
justice and | urge vour favorable vote,

Respectfully,
Srek L. Bavvon

Delegate Erek L. Barron



Ariz. R. Crim. P, 24.2

Copy Citation

Current through changes received by the publisher as of October 15, 2018, except for the re-
promilgation of the rules of Family law procedure, which will be available when effective on
January 1. 2019.

RULE 24. POST-TRIAL MOTIONS

Rule 24.2. Motion to vacate judgment

(8) Grommdi ~ The court must vaeate 8 judgment if it finds that:

(1) the court did not have jurisdiction;

(2} newly discovered material facts exist satisfying the standards in Rule 32.1{e}); or

(3 the convictlon was obtained in violation of the United States or Arlzona constitutions.

k) Time for Ming. — A party must file a motion under this rule no later than &0 days after the entry of
judgment and sentence, or, If a notice of appeal has slready been filed under Rule 31, no later than 15
days after the appellate clerk distributes a notice under Rule 31.9{a) that the record on appeal has
been filed.

(e} Motion filed nfter notice of appeal. = If 8 party files a motion to veenie judgment after a notice of appeal
Is filed, the superior court clerk must immediately send copies of the motion to the Attorney General
and ta the dlerk of the appellate court In which the appeal was filed,

(dy Appenl frem a decision on the motion, — In noncapital cases, the party appealing a final decision on the
motion must file a notice of appeal with the trial court clerk no later than 20 days after entry of the
decision for a superior court case, or no later than 14 days after entry of the decision for a limited
jurisdiction court case. In a capital case, if the court danies the mation, It must order the cerk to file a
notice of appeal from that denial.

{e} State's motion to vacate judgment. — Notwithstanding (b), the State may move the court to vacamw the
judgment at any time after the entry of judgment and sentence If:

(1) clear and copwincing evidence exists establishing that the defendant was convicted of an ofense

that the defendant did mot commit; or
(1) the convickicn was based on an erroneous application of the law.

P ch et A
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Assembly Bill No. 1 793
CHAPTER 993

An act to add Section | 1361.9 1o the Health and Safety Code, relating 10
cannabis.

{Approved by Oovenme September 30, 20018 Filed with
Secretury o Bins Seplember 30, 200K |

LEGISLATIVE COUNERL'S IFIGEST

AB 1793, Bonta, Cannabis convictions: resentencing.

Existing law, the Control, Regulate and Tax Adult Use of Marijuans Act
[ALMAY, enacted by the voters af the Movember l,inlﬁ.w
election, regulates the cultivation, distribution, and use of is for
nonmedical purposes by individuals 21 years of age and older, Under
AUMA, n person 21 years of age or older may, among other things, possess,
process, transport, purchase, obtain, or give away, as specified, up to 28.5
grams of cannabis and up to 8 grams of concentrated cannabis. Existing law
luﬂmn'mt;rmm to ion for the recall or dismissal of a sentence,
dismissal sealing of a conviction, or redesignation of & canviction of
Tnﬁm:ﬁ:mhhnhnh:muﬂmwmnﬂ'ﬂmmld be imposed under

This bill would require the Department of Justice, before July 1, 2019,
to review ihe records In the state sommary criminal history information
dnsabase and to identify past convictions that are potentially eligible for
recell or dismissal of sentence, dismissal and sealing, or redesignation
pursmont & ALUMA. The bill would require the depariment to notify the
prosecution of all cases in their jurisdiction that are eligible for recall or

dismissal of o sentence, dismissal and ing, or redesignation. The bill
would require the prosecution to, on or before July 1, 2020, review all cases
and cetermine whether (o challenge the res dismissal and sealing,

or redesignation. The bill would authorize the prosscution 1o challenge the
resentencing, dismissal and sealing, or redesignation if the person does not
meel the & tuwmmmmmmhm
sifety. The bill would require the prosecution to notify the public
and the court when they sre challenging s particular resentencing, dismisss|
nﬂmun?.wmdulpmn,ndmmmmuumumtnm&
the court i are not challenging a parti resentencing, dismissal and
sealing, or tgnation. By imposing additional duties on local entities,
this bill would create n state-mandated program. The bill would require
the court io automatically reduce or dismiss the conviction pursuant 1o
;mewmmhﬁ&hndlwhrml.m.Mhm“ require the
I by m stale summary criminal history nformation
databmse in conformance with the recall or dismissal of semtence, dismissal



Ch. 993 e

nnd sealing, or redesignation within 30 days and io post specified information
on ity Internat Web site,

The California Conatitistion requires the sisle to reimburse local agencies
amd school districls for centain costs manduated by the state. Statutory
provisions establish procedures for making that reimbursement.

This bill would provide that, if the mission on State Mandates
determines that the bill contains costs mandated by the state, reimbarsement
for those costs shall be mﬂemmmunmemnmym\rumnumd

The peaple of the State of Califormia do enael as follows,

g’:‘lﬂn I. Section 11361.9 is added to the Health and Safety Code,
L] 3

11361.9. (a) On orbefore July 1, 2019, the Department of Justice shall
review the records in the state summary criminal history information
database and shall identify past convictions that are tially eligible fior
recall or dismissal of sentence, dismissal and sealing, or redesignation
pursuant to Section 11361.8. The department shall nofify the utien
of all cases in their jurisdiction that are eligible for recall or dismissal of
sentence, dismissal and sealing, or redesignation.

{b) The prosecution shall have untll July [, 2020, 1o review all cases nnd
determine whether 1o challenge the recall or dismissal of sentence, dismissal
and sealing. or redesignation.

{c) (1) The prosecution may challenge the resentencing of a persan
pursuant to this section when the person does not meet the criteria established
in Section 11361. lumﬁmmmﬂrmhmmuzm:}-

1 The prosecution may challenge the dismissal and seali
r:grhllﬁonnflpﬂm tl'ir{: section who has completed

hrmuﬂntlawwlntlnnwm'dwpwmmum mﬂmr.rimi-
established in Section 11361.8.
[3] On or before July 1, 2020, ihe prmutut’nmﬂullmﬁnrmdumﬂmd
blic defender’s office in their county when they are chal
[I:'I‘E:‘uh: recall or dismissal of sentence, dismissal snd sealing, u:r
redesignation. The prosecution shall inform the court when they are not
challenging 2 particular rocall or dismissal of sentence, dismissal and sealing,

or redesignation.
{4) The public defender’s office, iving notice from the
punulﬂmpnmphﬁlm m-mu:Mm
mﬂd?ﬂn rson whose resentencing or dismissal is being chall
¢ prosecution does not challenge the recall or dismissal of
sentence, dismissal and sealing, or redesignation by July 1, 2020, the court
shall reduce or dismiss the conviction pursuant to 113518,
i#) The court shall notify the deporiment -ufﬂw recall or dismissal of
sentence, dismissal and sealing, or redesignation and the department shall
miodify the stnte summary criminal history informntion database accordingly.



—3— Ch. 993

(f) The department shall post genernl information on its Intemet Web
gite about the recall or dismissal of sentences, dismissal and sealing. or
redesignation authorized in this section.

(g) [vis the intent of the Legisiature that persons who are currently
o sentence or who vely petition for & recall or dismissal of sentence,
dismissal and sealing, or redesignation pursuant 1o Section 113618 be
priontized for review.

SEC. 2. If the Commission on State Mandates determines that this act
containg costs mandated by the state, reimbursement to local agencies and
school districts for those costs shall be made parssant to Part 7 (commencing
with Section 17500 of Division 4 of Title 2 of the Government Coda.



NY Criminal Procedure Law
5 440.10 Motion to vacate judgment.

1. At any time after the entry of a judgment, the court in which It
was entered may, upon motion of the defendant, vacate such judgment upon
the ground that:

(a) The court did not have jurisdiction of the action or of the person
of the defendant; or

(b) The judgment was procured by duress, misrepresentation or fraud on
the part of the court or a prosecutor or a person acting for or in
behalf of a court or a prosecutor; or

(c) Material evidence adduced at a trial resulting in the judgment was
false and was, prior to the entry of the judgment, known by the
prosecutor or by the court to be false: or

(d) Material evidence adduced by the people at a trial resulting in
the judgment was procured in violation of the defendant's rights under
the constitution of this state or of the United States: or

(e) During the proceedings resulting in the judgment, the defendant,
by reason of mental disease or defect, was incapable of understanding or
participating in such proceedings: or

(A Improper and prejudicial conduct not appearing in the record
occurred during a trial resulting in the judgment which conduct, if it
had appeared in the record, would have required a reversal of the
judgment upon an appeal therefrom; or

(g) New evidence has been discovered since the entry of a judgment

Aftach meat C



based upon a verdict of guilty after trial, which could not have been
produced by the defendant at the trial even with due diligence on his
part and which is of such character as to create a probability that had
such evidence been received at the trial the verdict would have been
more favorable to the defendant; provided that a motion based upon such
ground must be made with due diligence after the discovery of such
alleged new evidence; or

(g-1) Forensic DNA testing of evidence performed since the entry of a
Judgment, (1) in the case of a defendant convicted after a guilty plea,
the court has determined that the defendant has demonstrated a
substantial probability that the defendant was actually innocent of the
offense of which he or she was convicted, or (2) in the case of a
defendant convicted after a trial, the court has determined that there
exists a reasonable probabillity that the verdict would have been more
favorable to the defendant.

(h) The judgment was obtained In violation of a right of the defendant
under the constitution of this state or of the United States: or

(I} The judgment is a conviction where the arresting charge was under
section 240.37 (loitering for the purpose of engaging in a prostitution
offense, provided that the defendant was not alleged to be loitering for
the purpose of patronizing a person for prostitution or promoting
prostitution) or 230.00 (prostitution) or 230.03 (prostitution in a
school zone) of the penal law, and the defendant's participation in the

offense was a result of having been a victim of sex trafficking under



section 230.34 of the penal law, labor trafficking under section 135.35
of the penal law, aggravated labor trafficking under section 135.37 of
the penal law, compelling prostitution under section 230.33 of the penal
law, or trafficking in persons under the Trafficking Victims Protection
Act (United States Code, title 22, chapter 78); provided that

{i) @ motion under this paragraph shall be made with due diligence,
after the defendant has ceased to be a victim of such trafficking or
compelling prostitution crime or has sought services for victims of such
trafficking or compelling prostitution crime, subject to reasonable
concerns for the safety of the defendant, family members of the
defendant, or other wvictims of such trafficking or compelling
prostitution crime that may be jeopardized by the bringing of such
motion, or for other reasons consistent with the purpose of this
paragraph; and

(li) official documentation of the defendant's status as a victim of
trafficking, compelling prostitution or trafficking in persons at the
time of the offense from a federal, state or local government agency
shall create a presumption that the defendant's participation in the
offense was a result of having been a victim of sex trafficking,
compelling prostitution or trafficking in persons, but shall not be
required for granting a motion under this paragraph.

2. Notwithstanding the provisions of subdivision one, the court must
deny a motion to vacate a judgment when:

(a) The ground or issue raised upon the motion was previously



determined on the merits upon an appeal from the judgment, unless since
the time of such appellate determination there has been a retroactively
effective change in the law controlling such issue; or

(b) The judgment is, at the time of the motion, appealable or pending
on appeal, and sufficient facts appear on the record with respect to the
ground or issue raised upon the motion to permit adequate review thereof
upon such an appeal. This paragraph shall not apply to a motion under
paragraph (i) of subdivision one of this section; or

(e} Although sufficient facts appear on the record of the proceedings
underlying the judgment to have permitted, upon appeal from such
Judgment, adequate review of the ground or issue raised upon the motion,
no such appellate review or determination occurred owing to the
defendant’s unjustifiable failure to take or perfect an appeal during
the prescribed period or to his unjustifiable failure to raise such
ground or issue upon an appeal actually perfected by him; or

(d) The ground or issue raised relates solely to the validity of the
sentence and not to the validity of the conviction.

3. Notwithstanding the provisions of subdivision one, the court may
deny a motion to vacate a judgment when:

(a) Although facts in support of the ground or issue raised upon the
motion could with due diligence by the defendant have readily been made
to appear on the record in a manner providing adequate basis for review
of such ground or issue upon an appeal from the judgment, the defendant

unjustifiably failed to adduce such matter prior to sentence and the



ground or issue in question was not subsequently determined upon appeal.
This paragraph does not apply to a motion based upon deprivation of the
right to counsel at the trial or upon failure of the trial court to

advise the defendant of such right, or to a motion under paragraph (i)

of subdivision one of this section; or

(b) The ground or issue raised upon the motion was previously
determined on the merits upon a prior motion or proceeding in a court of
this state, other than an appeal from the judgment, or upon a motion or
proceeding in a federal court; unless since the time of such
determination there has been a retroactively effective change in the law
controlling such issue; or

(c) Upon a previous motion made pursuant to this section, the
defendant was in a position adequately to raise the ground or issue
underlying the present motion but did not do so.

Although the court may deny the motion under any of the circumstances
specified in this subdivision, in the interest of justice and for good
cause shown it may in its discretion grant the motion if it is otherwise
meritarious and vacate the judgment.

4. If the court grants the motion, it must, except as provided in
subdivision five or six of this section, vacate the judgment, and must
dismiss the accusatory instrument, or order a new trial, or take such
other action as is appropriate in the circumstances.

5. Upon granting the motion upon the ground, as prescribed in

paragraph (g) of subdivision one, that newly discovered evidence creates



a probability that had such evidence been received at the trial the
verdict would have been more favorable to the defendant in that the
conviction would have been for a lesser offense than the one contained
in the verdict, the court may either;

(a) Vacate the judgment and order a new trial; or

(b) With the consent of the people, modify the judgment by reducing it
to one of conviction for such lesser offense. In such case, the court
must re-sentence the defendant accordingly.

6. If the court grants a motion under paragraph (i) of subdivision one
of this section, it must vacate the judgment and dismiss the accusatory
instrument, and may take such additional action as is appropriate in the
circumstances.

7. Upon a new trial resulting from an order vacating a judgment
pursuant to this section, the indictment is deemed to contain all the
counts and to charge all the offenses which it contained and charged at
the time the previous trial was commenced, regardiess of whether any
count was dismissed by the court in the course of such trial, except (a)
those upon or of which the defendant was acquitted or deemed to have
been acquitted, and (b) those dismissed by the order vacating the
judgment, and (c) those previously dismissed by an appellate court upon
an appeal from the judgment, or by any court upon a previous
post-judgment motion.

8. Upon an order which vacates a judgment based upon a plea of guilty

to an accusatory Instrument or a part thereof, but which does not



dismiss the entire accusatory instrument, the criminal action is, in the
absence of an express direction to the contrary, restored to its
prepleading status and the accusatory instrument is deemed to contain
all the counts and to charge all the offenses which it contained and
charged at the time of the entry of the plea, except those subsequently
dismissed under circumstances specified in paragraphs (b) and (c) of
subdivision six. Where the plea of guilty was entered and accepted,
pursuant to subdivision three of section 220.30, upon the condition that
it constituted a complete disposition not only of the accusatory
instrument underlying the judgment vacated but also of one or more other
accusatory instruments against the defendant then pending in the same
court, the order of vacation completely restores such other accusatory
instruments; and such is the case even though such order dismisses the

main accusatory instrument underlying the judgment.
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From: Barron, Erek Delegate (Laptop)
Sent: Maonday, February 25, 2019 5:53 PM
To: West, Chris Senator

Subject: RE: 5B &67&

Hey, just confirming that | do not have a big problem with the proposed changes and agree that (1] the conviction no
longer a crime provision, (1) the possession of marijuana provision, (3) drug paraphernalia provision, and (4) the newly
discovered evidence provision in the original bill are all included In the “interest of justice and fairness®

provision. Judges should give strong deference to a prosecutor's decision and judgement to move pursuant to this new
mechanism,

From: Barron, Erek Delegate

Sent: Monday, February 25, 2019 12:5% PM

To: Barron, Erek Delegate (Laptop) <Delegate.E.Barron@house.state. md. us>
Subject: FW: 5B 676

From: West, Chris Senator
Sent: Monday, February 25, 2019 10:45 AM

To: Barron, Erek Delegate <Erek.Barron@house state md.us>
Subject: FW: 58 676

Erek, | just took a look at Scott’s proposed changes. They actually seem to broaden the bill and would enable
the State to move to vacate on any ground at all if the State feels that the interest of justice and fairness
justifies vacating the probation before judgment or the conviction. Let’s talk about this when we meet.

From: Scott Sheflenberger [maflto;sshellenberger@baltimorecountymd.gov]

Sent: Monday, February 25, 2019 8:36 AM

Tot West, Chris Senator <Chris. West@senate.state.md.us>
Ce: Lazerow, Marc <MLazerow@senate state.md.us>; Mschatzow@stattomey O
Subject: S8 676

| think SB 676 needs to have some amendments as parts of it are
unnecessary and other parts are too broad. Attached is our marked up
version of how we would like the bill to look. We believe by making it
more general you capture what you were aiming for.

1
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Changes | would like.

1. Remove (A) (1)(2)(3) in each of these listed there already exists an
ability to expunge under well-established conditions. Reopening
and having the ability to expunge will be redundant and create
confusion.

2. Remove (4) is already covered by rules moving for new trials again
with well-established rules and conditions.

3. Have section (A) now read like this which | believe captures your

original intent:

(&) OMN A MOTION OF THE STATE, AT ANY TIME AFTER THE ENTRY OF A PROBATION BEFORE JUDGMENT OR
JUDGMENT OF CONVICTION Iy A CRIMINAL CASE, THE COURT WITH JURISDICTION OVER THE CASE MAY
WVACATE THE PROBATION BEFORE JURBGMRENT OR CONVICTION:

Ifin the judgement of the state THE INTEREST OF JUSTICE AND FAIRNESS JUSTIFIES VACATING THE
PROBATION BEFORE JUDGMENT OR CONVICTION

ﬂ@i@ CONMNECT WITH BALTIMORE COUNTY
e BOEBE & @
P s iskinasenntont o
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By: Senator West
Introduced and read first time: February 4, 2019
Assigned to: Judicial Proceedings

A BILL ENTITLED

AN ACT concerning
Criminal Procedure - Postoconviction Review — State's Motion to Vacate

FOR the purpose of authorizing a court to vacate a certain probation before judgment or
judgment of conviction under eertain circumstances; establishing the requirements
for a certain motion; requiring the State to notify a certain defendant of the filing of
& certain motion in a certain manner; authorizing the defendant to file a response to
a certain motion within a certain time period; requiring that a certain victim or
victim's representative be notified of a certain hearing; providing that a victim or
victim's representative has the right to attend a certain hearing; requiring the court
to hold a hearing on a certain motion under certain circumstances; authorizing the
court to dismiss a certain motion without a hearing under certain circumstances:
authorizing the court to take certain actions in ruling on a certain motion: requiring
the court to state the reasons for a certain ruling in a certain manner; estahlishing
that the State has the burden of proof in a certain proceeding; authorizing certain
parties to take an appeal from a certain orcder; and generally relating to
postconviction review,

BY adding te
Article — Criminal Procedure
Section 8-303
Annotated Code of Maryland
(2018 Replacement Volume)

SECTION 1. BE IT ENACTED BY THE GENERAL ASSEMBLY OF MARYLAND,
That the Laws of Maryland read as follows:

Artiele - Criminal Procedure

B-303.

EXFLANATION: CAPITALS INDICATE MATTER ADDED TO EXISTING LAW.

e LA TR



2 SENATE BILL 676

(A) ON A MOTION OF THE STATE, AT ANY TIME AFTER THE ENTRY OF A
FROBATION BEFORE JUDGMENT OR JUDGMENT OF CONVICTION IN A CRIMINAL
CASE, THE COURT WITH JURISDICTION OVER THE CASE MAY VACATE THE
PROBATION BEFORE JUDGMENT OR CONVICTION ON-PHE GROUND-THAT

g
§Ce5 e (1) THE DEFENDANT RECEIVED A PROBATION BEFORE -JUDGMENT

6
T

o @
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23
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27
28
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30

FOR OR WAS CONVICTED OF A CRIME ANDPHE ACT ON WHICH THE PROBATION
BEFORE JUDGMENTOR CONVICTION WAS BASED IS NO.LONGER A CRIME;

PO

Cor Ls=="" (2) 'THE DEFENDANT RECEIVED A PROBATION BEFORE - JUDGMENT

FOR OR WAS CONVIETED OF POSSESSION-GF MARLIUANA UNDER § 5-601 OF THE
CRIMINAL LAWARTICLE; =3 e

FEN
o (8) THE DEFENDANT RECEIVED A PROBATION BEFORE JUDGMENT
FOR OR WAS CONVICTED OF AN OFFENSE REEATING TO DRUG PARAPHERNALIA FOR
MARIJUANA UNDER § 5-619 OF THE-ERIMINAL LAW ARTIGLE;

(4) THEREIS NWEED EVIDENCE THAT:
(I) COULDNOT HAVE BEEN DISCOVERED UE DILIGENCE IN

TIME TO MOVE FOR A TRIAL UNDER MARYLAND RULE3-331(C); AND

=l

) CREATES A SUBSTANTIAL OR SIGNIFICANT POSSIBILITY
THAT THE RESULT WOULD HAVE BEEN DIFFERENT, AS THAT STANDARD HAS BEEN
JUDICIALTY DETERMINED; OR =
T o e Judoand o o Shbe
%)~ THE INTEREST OF JUSTICE AND FAIRNESS JUSTIFIES VACATING

THE PROBATION BEFORE JUDGMENT OR CONVICTION.

(B) A MOTION FILED UNDER THIS SECTION SHALL:
(1) BEINWRITING;

(2) STATE IN DETAIL THE GROUNDS ON WHICH THE MOTION 1S BASED;

Fhed
(3) WHERE APPLICABLE, DESCRIBE THE NEWLY DISCOVERED

EVIDENCE; AND

(4) CONTAIN OR BE ACCOMPANIED BY A REQUEST FOR A HEARING IF
A HEARING IS BOUGHT,

(C) (1) THE STATE SHALL NOTIFY THE DEFENDANT IN WRITING OF THE
FILING OF A MOTION UNDER THIS SECTION.



10
11
12
13

14
156
16

17
18

19
20

21

22
23

24
25

26
27

28
29

SENATE BILL 678 3

{(2) THE DEFENDANT MAY FILE A RESPONSE TO THE MOTION WITHIN
30 DAYS AFTER RECEIPT OF THE NOTICE REQUIRED UNDER THIS SUBSECTION OR
WITHIN THE PERIOD OF TIME THAT THE COURT ORDERS.

(D) (1) BEFORE A HEARING ON A MOTION FILED UNDER THIS SECTION,
THE VICTIM OR VICTIM'S REPRESENTATIVE SHALL BE NOTIFIED, AS PROVIDED
UNDER § 11-104 OR § 11-503 OF THIS ARTICLE.

(2) A VICTIM OR VICTIM'S REPRESENTATIVE HAS THE RIGHT TO

ATTEND A HEARING ON A MOTION FILED UNDER THIS SECTION, AS PROVIDED UNDER |
§ 11-102 OF THIS ARTICLE, /=5 HAr THE RIcmT Tuv DE HEarh A1 THE

i £ AnIrk

(E) (1) EXCEPT AS PROVIDED IN PARAGRAPH (2) OF THIS SUBSECTION,
THE COURT SHALL HOLD A HEARING ON A MOTION FILED UNDER THIS SECTION IF
THE MOTION SATISFIES THE REQUIREMENTS OF SUBSECTION (B) OF THIS SECTION
AND A HEARING WAS REQUESTED.

(2) THE COURT MAY DISMISS A MOTION WITHOUT A HEARING IF THE
COURT FINDS THAT THE MOTION FAILS TO ASSERT GROUNDS ON WHICH RELIEF MAY
BE GRANTED.

(F) (1) IN RULING ON A MOTION FILED UNDER THIS SECTION, THE
COURT, AS THE COURT CONSIDERS APPROPRIATE, MAY:

{I) VACATE THE CONVICTION OR PROBATION BEFORE
JUDGMENT AND DISCHARGE THE DEFENDANT; OR

(II) DENY THE MOTION,

(2) THE COURT SHALL STATE THE REASONS FOR A RULING UNDER
THIS SECTION ON THE RECORD.

(G) THE STATE IN A PROCEEDING UNDER THIS SECTION HAS THE BURDEN
OF PROOF.

(H) ANAPPEALMAY BE TAKEN BY EITHER PARTY FROM AN ORDER ENTERED
UNDER THIS SECTION.

SECTION 2. AND BE IT FURTHER ENACTED, That this Act shall take affect
Oetobar 1, 2019.
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February 25, 2019
The Honorabile Luke Clippinger
Chair, House Judiclary Committes
& Bladen Strast

Annapolis, Maryland 21401
Re: HB B74

Dear Chairman Clippinger and House Judiciary Membars,

I write in strong support of HB 874 In my Individusl capacity as a full-time law professor at Maryland
Francls King Carey School of Law, where | currently teach Legal Profession and professional ethies,
constitutional eriminal procedure, @nd criminal justice courses.

Proposed HB 874 provides statutory authority for Maryland prosecutors to take remedial action and
vacate a defendant's prior conviction or probation of judgment (PRI} sentence in any of the following
situations. First, the crime itself may no longer exist. Second, the previous conviction or P8I invalved

possession of marfjuana or of marijuana paraphernalia. Third, newly-discovered evidence raises a
*substantial or significant passibility” of a different outcome had the evidance been introduced at trial.
See, section 8-303 (A)(4){I1). Lastly, the interests of justice and fairness require & court vacating the
prior conviction or PRL. | find each of these grounds to justify and explain why a prosecutor would
properly initiate a motion to vacate.

Essantlally, HB 874 incorparates into law a prosecuting attorney's ethical obligation to do justice
and to exercise discretion In @ manner conslstent with assuming the role of a "minister of justice.”
Maryland Rule 19-303.8, comment 1; American Bar Association Rule 3.8. In clear terms, a prosecutor s
duty as an advocate extends beyond convicting the guiity; it also Includes taking “special precautions
o prevent and to rectify conviction of Innocent persons.” |d. at cmt. 1. A prosecutor also must be
permitted to exercise its charging responsibiiities in a manner that takes into account the office’s
limited resources in fighting serious and violent crime. While some may disagree with a prosecutor's
cholces, HB 874 recognizes prosecutorial power and discretion to select which crimes merit
prosecution and where resources can be used more wisely and prudently by refraining to prosecute

marijuana possassion cases.

HB 874 provides the requisite due process that allows a judge to review the grounds ralsed and the
newly-discovered evidence presented, while ghving notice to the defendant and crime victim to attend
and presumably the opportunity to respond and be heard. For all of these reasons, | urge your

approval and passage of HB 874,

Sincerely,
Oy & AT

Professor Doug Colbert

DENTISTRY * LAW - MEDICINE + MURSING + PHARMACY + SOCIAL WORK * GRADUATE STUDIES
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February 25, 2019

Delegate Luke Clippinger
Chairman

Judiciary Committes
Room 101

House Difice Bullding
Annapolis, MD 21401

Re: HBOB74 - Criminal Procedure — Pest-Conviction Review - State's Motion to
Vacate

Dear Chairman Clippinger and Committee Members:

| am writing in support of HBOB?74, Post-Conviction Review — State’s Motion to
Vocate, sponsored by Delegate Erek L. Barron, and co-sponsored by Delegate
Charles Sydnor and others, and scheduled to be heard before your commities on
February 26, 2019 at 1:00 pm.

This bill will provide a mechanism for prosecutors throughout Maryland to file
mations to The Court to vacate unjust and wrongful convictions, As you know,
probations before judgment and other criminal convictions can have severe
consequences beyond time spent on probation or incarcerated. Indeed, a criminal
record can make one Ineligible for employment; and potentially impact an
individual’s access to private and public housing, student loans, military service and
legal status to remain in the United States.

Far those who have been convicted of offenses which are no longer a crime and in
such other instances where “fairmess and justice” dictate, prosecutors have an
affirmative responsibility to seek justice by righting the wrongs of the past, present
and future. And, as we as a society seek to find new ways to encourage hope, and
to provide access and opportunity for those who most need it, passage of this bill is

a necessary step towards that end.

For thesa reasons, HBO874 has the full support of the Legislative Black Caucus of

hia ¢. Please do not hesitate to contact me i | can answer any questions.
51

Darryl Barhes Edith Patterson
Char, Legislative Black Caucus 1* Vice Chair, Legislative Black
of Maryland Caucus of Maryland
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February 26, 2019

Delegate Luke Clippinger
Chairman, House Judiciary
Vanessa Atterbeary

Vice Chair, House Judiciary
House Office Building
Annapolis, MD 21401

Re: Request for a favorable report on House Bill 874
Dear Chair Clippinger, Vice Chair Atterbeary and Members of the Judiciary Committee:

Sometimes, long before the defendant, it is the prosecutor who may learn of
credible and material information of a wrongtul conviction or sentence or some other
reason to make a reexamination of a case after it has become final. In Maryland, there is

no clear tool for the prosecutor when this happens.

House Bill 874 provides a mechanism for a prosecutor to do what he or she is
legally, ethically, and by well-tread standards, bound to do. As an attorney and officer
of the court, the prosecutor is unique and by codifying this responsibility, the proposed
provisions would not only protect individual rights but also serve to enhance public
confidence in our justice systerm.

The U.S. Supreme Court, in Berger v, United States, 205 11.S. 78, BB (1935), stated
that prosecutors have special obligations as representatives “not of an ordinary party to
a controversy, but of a sovereignty whose obligation to govern impartially is as
compelling as its obligation to govern at all; and whose interest, therefore, in a criminal
prosecution is not that it shall win a case, but that justice shall be done.”

The Maryland Lawyer’s Rules of Professional Conduct has particular rules for
prosecutors - the Comments to Rule 3.8, Special Responsibilities of a Prosecutor, state:
" A prosecutor has the responsibility of a minister of justice and not simply that of an
advocate.”

The National District Attorneys Association, National Prosecution Standards 8-
1.8 states, “When the prosecutor is satisfied that a convicted person is actually innocent,
the prosecutor should notify the appropriate court...and seek the release of the



defendant if incarcerated. If the prosecutor becomes aware of material and credible
evidence which leads him or her to reasonably believe a defendant may be innocent of a
crime for which the defendant has been convicted, the prosecutor should disclose,
within a reasonable period of time, as circumstances dictate, such evidence to the
appropriate court.” These standards also say that the "primary responsibility of a
prosecutor is to seek justice, which can only be achieved by the representation and
presentation of the truth” and that this responsibility includes “that the innocent are
protected from unwarranted harm.”

This standard is also embedded within the American Bar Association’s Criminal
Justice Standards for the Prosecution Function, Standard 3-8.3, which says that “[i]f a
prosecutor learns of credible and material information creating a reasonable likelihood
that a defendant was wrongfully convicted or sentenced or is actually innocent, the
prosecutor should.. .develop policies and procedures to address such information, and
take actions that are consistent with applicable law, rules, and the duty to pursue
justice.”

The American Bar Association Model Rules of Professional Responsibility, Rule
3.8(g) and (h) outlines “Special Responsibilities of a Prosecutor” requiring, among other
things, that if he or she knows of clear and convincing evidence establishing a wrongful
conviction, the prosecutor shall seek to remedy the conviction.

Thus, a prosecutor has clearly established obligations under case law, ethical
rules, and standards established by national prosecutor organizations. House Bill 874
provides a clear mechanism for him or her to fulfill these responsibilities. Under the
bill, it's still up to a judge to make the ultimate decision.

This is simply one tool to empower a prosecutor, at his or her discretion, to do
justice and | urge your favorable vote.

Respectfully,
Evek L, Bavvon

Delegate Erek L. Barron
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Testimony for the House Judiciary Committee
February 26, 2019

HBE £74 Criminal Procedure - Postconviction Review - State’s Motion to Vacate

FAVORABLE

The ACLU of Maryland urges a favorable report on HB 874, which would allow courts to
vacate a probation before judgment or conviction in certain circumstances.

A criminal record severely undermines an individual's employability in the job market,
which bars reentry into society and thereby predisposes that individual to further criminal
justice entanglement. The collateral consequences reach far beyond employment—a
criminal record may compromisea one’'s eligibility for tultion assistance and stable housing.
Moreaver, these collateral consequences are particularly stark for communities of color.

Criminal records for non-violent offenses excludes individuals from employment,
educational opportunities, public benefits, and stable housing

The existence of a criminal record can and does create a barrier to employment for many
Marylanders, Under current regulations, a misdemaanor conviction in Maryland may
result in the denial, suspension, or revocation of myrlad business licenses, including: a
barber license,! a cosmetology license,’ an electrician license,’ professional engineer
license, a landscape architect icense,” an interlor designer certificate,” and countless
others,

Misdemeanor convictions also serve to exclude persons from educational opportunities.
A recent study found that a majority (66%) of colleges callect criminal justice infarmation
as part of the admissions process.” A misdemeanar conviction also hinders an Individual’s
access to stable housing and a range of public benefits. A misdemeanor conviction record
may bar individuals from residing at certain homes,” and exclude individuals from low-
income utility payment plans® as well as food stamps. ™

HB 874 will allow for individuals with certain convictions to access a broader range of
services and opportunities, including but not limited to, employment, schooling, public
benefits, and housing, and thereby contribute productively to the state’s economy, By

i pid, Busingss Occupations and Professions, Code Ann. §4-314

! pid. Bisiness Cecupations and Professions, Cods Ann, § 5-314

1 nad. Business Oocupations and Professions, Code Ann. § 6-316

£ pid. Busimess Occupations and Professions, Code Ann. § 14317,

% nid. Business Decupations and Professions, Code Ann, § 2-310.

# nad, Business Secupstions and Professions, Code Ann. § B-310.

! Center for Commanity Atematives—|nnovative .'h:dl.liﬂli far Justice, The Live qFErﬂnhuf Rlun.n:i |'r|

& Se¢ for exomple, COMAN 35000004,
" OOMAR 20310008,
13 pid, Hurman Services Code Ann, § 5-601.
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increasing access to this broad range of services, HB 874 can be expected to generate
greater socioeconomic stabllity and productivity in Maryland’s communities.

Misdemeanor convictions disparately disadvantage Individuals, families, and
communities of color

A startling one in three Black men born today can expect to go to prison in their lifetime,
compared with one in six Lating men, and one In seventeen White men.* In addition 1o
facing higher imprisonment rates, persons of color, once arrested, are more likely to be
convicted, and ance convicted, are more likely to face longer sentences than thelr White
counterparts,™ With higher conviction rates, parsons of color necessarily bear the brunt
of collateral consequences stemming from misdemeanor convictions.

For the foregoing reasons, the ACLU of Maryland urges a favorable report on HB 874,

11 5akd Knafo, 1 Im 3 Black Males Wil Go Ta Prison In Their Lifetime, Report Wisrns (Hurnseron Post, et 4,

2003},
u



e
P~ Dougles Colbert, Eaq,
3 Peofmscr of Law
"I UNIVERSITY of MARY LAND Actess b Justios Cinic EMective Asatarance of Coansssd at Bail
~a FRANCIS KING CAREY
SCHOOL OF Law Oeleal Law Pragram
500 W, Baiinde Seeel. Sole 105
Bailieam, MO 31304
410, 708 DERT
el G, marpiarnc By
W, I, L e
February 25, 2019
The Hanorable Luke Clippinger
Chair, House Judiciary Committes
6 Bladen Streei

annapolis, Maryland 21401
Ra: HB BT4

Dear Chairman Clippinger and House Judiciary Members,

I write in strong suppart of HB 874 in my Individual capacity as a full-time law professor at Marygland
Francis King Carey School of Law, where | currently teach Legal Profession and professional ethics,
constitutional eriminal procedure, and criminal justice courses,

Proposed HB 874 provides statubory authority for Maryland prosecutors to take remedial action and
vacate a defendant’s prior conviction or probation of judgment {PRJ) sentence in any of the following
situations, First, the erime itself may no longer exdst. Second, the previous conviction or PRJ Invalved
possession of marijuana or of marijuana paraphernalia. Third, newhy-discovered evidence raises a
*substantial or significant possibility” of a different outcome had the evidence been introduced at trial
See, section 8-303 [A)[4)(). Lastly, the interests of justice and faimess require a court vacating the
prior comviction or PBL. | find sach of these grounds to justify and explain why & prosecutior would
properly initiste a motion to vacate.

Essentially, HE 874 incorporates into law a prosecuting attorney’s ethical obiigation to do justice
and to exercise discretion In a manner consistent with assuming the role of a “minister of justice.”
fMaryiand Rule 19-303.8, comment 1; American Bar Association Rube 3.8. In clear terms, 8 prosscutor's
duly as an advocate extends bevond convicting the guilty; it also Includes taking “special precautions
to previent and to rectily conviction of Infiocent persons.” Id. at omi. 1. A prosecutor alsg miust be
permitted to exercise its charging responsibilities in @ manner that takes into nccount the office’s
limited resources In fighting serious and violent crime. While some may disagree with a prosecutor's
choices, HB 874 recognires prosecutarial power and discretion to select which crimes merit
presecution and whers resources can be used more wisely and prudently by refraining to prosecute

fharijuana podiesiion cases,

HE 874 provides the requisite due process that allows a judge to review the grounds ralsed and the
newly-diucoverad avidence presented, while giving notice to the defendant and crima victim to attend
and prasumably the opportunity to respond and be heard. Forall of these reasons, | urge your

approval and passage of HB B74,
Sincarely,

;2,.:,,::4,%

F'n:fm:;t Doug Colbert

DENTIETHY * LAW * MEDICINE « NUESING » PHARMACY & SOCIAL WONEK « (EADUATE §TUORES
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