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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

AMELIA MOLITOR, )
Plaintiff, §

VS. ) NO. CIV-16-1202-HE
JOE MIXON, i
Defendant. ;
ORDER

Plaintiff Amelia Molitor brought this action against defendant Joe Mixon,
asserting claims for negligence, willful and wanton misconduct, and intentional infliction
of emotional distress. The claims arise out of a July 25, 2014, incident involving the two
of them. The case was originally filed in the United States District Court for the
Northern District of California, and later transferred by that court to this one. Defendant
Mixon has moved to dismiss plaintiff’s claims under Fed.R.Civ.Pro. 12(b)(6) and the
motion is at issue.

When considering whether claims should be dismissed under Fed.R.Civ.Pro.
12(b)(6), the court accepts all well-pleaded factual allegations of the complaint as true
and views them in the light most favorable to the plaintiff, the nonmoving party. S.E.C. v.
Shields, 744 F.3d 633, 640 (10th Cir. 2014). To survive the motion, the complaint must
allege “enough facts to state a claim to relief that is plausible on its face” and “raise a

right to relief above the speculative level.” Bell Atl. Corp. v. Twombly, 550 U.S. 544,

555, 570 (2007). In other words, the facts alleged in the complaint must allow the court
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to infer the defendant’s liability. Shields, 744 F.3d at 640 (citing Ashcroft v. Igbal, 556
U.S. 662, 678 (2009)).

The Twombly/Igbal pleading standard “is a middle ground between heightened

fact pleading, which is expressly rejected, and allowing complaints that are no more than
labels and conclusions or a formulaic recitation of the elements of a cause of action,

which the Court stated will not do.” Id. at 640—41 (quoting Khalik v. United Air Lines,

671 F.3d 1188, 1191 (10th Cir. 2012)). Also, courts must not simply accept the labels a
plaintiff attaches to claims, but must rather examine the “conduct upon which [the
plaintiff] premises his claim as supported by the record” to determine whether the

plaintiff states a plausible claim. Benavidez v. United States, 177 F.3d 927, 931 (10th

Cir. 1999).
Background

According to the complaint,' plaintiff and her friends were socializing in the
Campus Corner area of Norman, Oklahoma; on the evening of July 25, 2014. She and
her friends engaged in a discussion with defendant Mixon, a University of Oklahoma
student and football player. The discussion allegedly became “heated and animated.”
Plaintiff and her friends entered a nearby restaurant and were seated at a table. Defendant
then entered the same restaurant and allegedly approached plaintiff and her friends,
initiating a further discussion with them. That discussion became “more heated.” The

complaint alleges that, in “an effort to end the discussion ... Molitor pushed Mixon away

'A motion to dismiss based on Fed.R.Civ.Pro. 12(b)(6) tests the sufficiency of the pleadings
alone. The court has not considered the news articles or other materials outside the complaint
referenced by the parties.
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