
 

 

IN THE IOWA DISTRICT COURT FOR POLK COUNTY 
 
State of Iowa, 

 

         Plaintiff, 

 

v. 

 

Kevin Jon Thoren, 

 

         Defendant. 

 
 

Case No. FECR326398 

      

 

 

RULING ON DEFENDANT’S MOTION 

IN LIMINE OR TO ADJUDICATE LAW 

POINTS AND STATE’S REQUEST TO 

ADMIT EVIDENCE  

 

  

STATEMENT OF THE CASE 

 Procedural history.  On May 23, 2019, the State filed a trial information charging 

defendant Kevin Thoren with sexual abuse in the third degree.  Defendant operates a massage 

business in Windsor Heights.  The alleged victim set up an appointment for a massage on 

November 21, 2018.  She claims that he touched and rubbed her vaginal area during the course 

of the massage. 

 On August 22, 2019, defendant filed a motion in limine and/or motion to adjudicate law 

points.  Defendant seeks to prevent the State from presenting evidence of other allegations that 

defendant engaged in sexual touching during massages.  The State resisted the motion and filed 

its own request to admit prior bad act evidence.  The court set the motions for hearing on 

September 6, 2019.  Nick Bailey appeared for defendant.  Meggan Guns appeared for the State.  

The State submitted ten exhibits for purposes of the motion hearing.  The parties also stipulated 

that the court could consider the minutes of testimony for purposes of deciding the motion.   

 Statement of facts.  Defendant was previously licensed as a massage therapist.  On 

September 4, 2018, the chair of the Iowa Board of Massage Therapy (the Board) entered a 

settlement agreement and final order accepting defendant’s agreement to voluntarily surrender 
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his license.  The factual circumstances cited in the order was a claim that defendant touched a 

client’s breasts for a non-therapeutic purpose.  (Exhibit 3). 

 The Board was investigating multiple complaints before defendant surrendered his 

license.  Complainant LK alleged that defendant grabbed and pulled on her nipples.  The incident 

occurred on February 2, 2014.  The record is not entirely clear, but it appears that this incident is 

the one that served as the factual basis for the Board’s final order.  (Exhibit 4). 

 Complainant AN alleged that defendant touched her vagina while using an electronic 

massager, causing her an orgasm.  That incident occurred five to six years before her interviews 

with the Board investigator in May and July of 2017.  (Exhibit 4). 

 Complainant ML reported that defendant appeared to be getting aroused while giving her 

a message.  He was breathing heavily and sweating as he was massaging areas close to her 

breasts.  She stated that the incident occurred between four and nine years prior to the interview 

in July of 2017.  (Exhibit 4). 

 Complainant JJ alleged that defendant massaged her pectoral muscles into the breast 

tissue toward her nipples.  She said something to him in response.  Also, she told him not to use 

the electronic massager because she did not like it.  He was going to use the device during her 

last massage until she reminded him to use it.  The last massage occurred in 2009.  (Exhibit 4). 

 The Board investigator interviewed defendant.  He admitted to touching LK’s breasts and 

that he probably touched her nipples.  He agreed that there was no therapeutic reason to do so.  

He also stated that his conduct may have been influenced by the energy work he was doing with 

LK.  Defendant denied inappropriately touching the other complainants.  (Exhibit 4). 

 The State also presented an interview conducted with alleged victim ST.  She did not 

make a report to the Board but came forward to law enforcement following charges being filed in 
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this case.  ST is a family member and has known defendant for 30 years.  Defendant has given 

her massages in the past with no concerns.  In 2009, while giving her a massage, ST stated that 

defendant used the electronic massager on her vaginal area directly on her clitoris.  She froze and 

defendant ended the massage.  ST sent an email to defendant after the incident to express her 

feelings that he violated their trust.  Defendant responded to the email.  He did not expressly 

admit wrongdoing, but said he was suspending use of the electronic massager.  (Exhibits 1-2).   

DISCUSSION 

 Iowa R. Evid. 5.404(b) generally prohibits the State from admitting evidence of a 

defendant’s crime, wrong, or other act to show a person’s character to show that the person acted 

in accordance as to the crime charged.  However, the rule allows such evidence to be admitted 

for other purposes, including motive, opportunity, intent, preparation, plan, knowledge, identity, 

absence of mistake, or lack of accident.  Iowa R. Evid. 5.404(b)(2).  Defendant argued that the 

State wants to submit incidents of prior alleged sexual conduct as propensity evidence.  The State 

argue that the evidence is relevant for at least one of the other listed purposes, specifically 

motive, intent, plan, knowledge, absence of mistake, or lack of accident. 

 The Iowa Supreme Court has adopted a three-step analysis to determine whether “other 

act” evidence is admissible under rule 5.404(b).  State v. Richards, 879 N.W.2d 140, 145 (Iowa 

2016).  The three steps are (1) “the evidence must be relevant and material to a legitimate issue 

in the case other than a general propensity to commit wrongful acts”; (2) “there must be clear 

proof the individual against whom the evidence is offered committed the bad act or crime”; and 

(3) if the first two prongs are satisfied, “the court must then decide if [the evidence's] probative 

value is substantially outweighed by the danger of unfair prejudice to the defendant.” Id.  

 

E-FILED  2019 SEP 20 11:38 AM POLK - CLERK OF DISTRICT COURT



 

 

4 

 

 The supreme court’s decision in State v. Casady, 491 N.W.2d 782 (Iowa 1992) is 

instructive to this case.  Casady also involved a sexual abuse charge.  The State sought to 

introduce evidence of two prior sexual assaults to show the defendant’s intent.  Casady, 491 

N.W.2d at 785.  There were many factual similarities between the prior crimes and the crime 

alleged, including that the defendant had approached the victim in his car, assaulted the victim in 

a public place, and then attempted to force the victim into his car.  Id.  The court found that the 

State’s need for the evidence was great because there was little other evidence to show the 

defendant’s specific intent.  Id. at 786.  Therefore, the court allowed the evidence. 

 The courts have admitted evidence of prior sexually related offenses in other cases.  In 

State v. Elston, 735 N.W.2d 196, 199-200 (Iowa 2007), the court considered whether defendant’s 

possession of pornographic images of young girls could be admitted to prove an indecent contact 

charge.
1
  The court found that the evidence probative to the question that the touching was not 

accidental and done to satisfy the defendant’s sexual desires.  Id. at 200.  In State v. Spargo, 364 

N.SW.2d 203, 209 (Iowa 1985), the court allowed the State to present evidence of a prior 

“pattern of conduct” of sex acts with boys to show intent to engage in a sex act with the boy 

listed as the alleged victim in that case.   

 The present case is very comparable to Casady.  The alleged victim claims that defendant 

sexually touched her while giving a massage.  The State seeks to introduce evidence that 

defendant sexually touched or attempted to sexually touch other women while giving a massage.  

The type of touching may differ some from incident to incident, but the circumstances under 

which the defendant engaged in the alleged conduct were the same.  The other incidents are 

highly relevant to issues of motive, intent, absence of mistake, and lack of accident.  

                                                           
1
 The court considered this issue as part of a motion to sever, but focused on the admissibility issue as the deciding 

factor. 
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 The State may be able to show clear proof of the prior incidents depending on how the 

evidence is presented.  A victim’s testimony, standing alone, satisfies the clear proof 

requirement.  Richards, 879 N.W.2d at 152.  Accordingly, the State can meet the clear proof 

requirement by calling the alleged victims as witnesses.  The State may also be able to show 

clear proof of the incident that led to him voluntarily surrender his massage therapy license 

through Board documents.  The court may have to consider hearsay or other admissibility issues 

at trial, but there are avenues for the State to meet the clear proof requirement. 

 Defendant argued that the probative value of the evidence is substantially outweighed by 

the prejudice to the defendant.  He points to several factors, including that the incidents did not 

lead to convictions and some are remote in time.  However, the incidents in Casady were more 

than ten years old, and, as discussed above, clear proof of the prior incident does not require 

proof beyond a reasonable doubt.  There is some level of prejudice, but not enough to outweigh 

the State’s need for the evidence to show intent, motive, absence of mistake, and lack of 

accident.  

 For these reasons, the State will be allowed the opportunity to present evidence of prior 

incidents of unwanted sexual touching during massages.  As discussed above, the court reserves 

ruling on other evidentiary issues that may arise regarding the method by which the State might 

offer that proof. 

RULING 

 

Defendant’s motion in limine is denied.  The State’s request to present evidence is 

conditionally granted, subject to objections for hearsay and applicable rules of evidence.   
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