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INTRODUCI'ION 
1 

2 On April24, 2018, the Ventura County District Attorney filed in their 

3 superior court a complaint against Mr. DeAngelo (number 2018013820), 

4 · comprised of two special circumstance murders that occurred in Ventura County. 

5 On April 25, 2018, the Orange County District Attorney filed in their superior 

6 court a complaint against Mr. DeAngelo (number 18HF0599), comprised of four 

7 special circumstance murders that occurred in Orange County. On April25, 2018, 

8 the Sacramento District Attorney filed a complaint in this superior court against 

9 Mr. DeAngelo, comprised of two speciatcircumstance murders that occurred in 

10 Sacramento County. On May 10, 2018, the Santa Barbara County District 

11 Attorney filed a complaint against Mr. DeAngelo (number 18CR04642), 

12 comprised of four special circumstance murders that occurred in Santa Barbara 

13 County. On August 13, 2018, the Tulare County District Attorney filed a 
. . . . 

14 complaint against Mr. DeAngelo (number VCF369097), comprised of a single 

15 murder that occurred in Tulare County. These District Attorneys (along with the 

16 District Attorney of Contra Costa County) soon committed their respective 

17 counties to a conjoined prosecution. 

18 Without notice or leave of this (or any other) court, this ill-defined 1 alliance 

19 of six different prosecuting agencies jointly filed a "First Amended Complaint." 

20 This creature, an amalgam of charges from the various counties, comprised 13 

21 murders committed in five different counties, and thirteen kidnapping for the 

22 purposes of robbery charges with weapons enhancements from Sacramento and 

23 Contra Costa Counties. 

24 

25 

2 6 1 The relationship amongst these prosecutors, and between each prosecutor and the amalgamated 
complaint, has never been defined. The issues created by that lack of clarity and uncertainty is the subject 
of a different motion. 27 
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1 On August 22, 2018, this court commenced arraignment of Mr. DeAngelo 

2 on the amended complaint, re-appointing the Sacramento County Public 

3 Defender's Office to represent him. At the arraignment the District Attorney of 

4 each aligned county declared their office's participation in the prosecution. The 

5 District Attorneys did not explain how the newly filed charges here related to 

6 pending charges in their remote counties. Those charges remain pending. 

7 On April1o, 2019, attorneys representing counties which have outstanding 

8 complaints alleging special circumstance murders again appeared in Sacramento 

9 Superior Court to announce each county (Sacramento, Orange, Santa Barbara 

10 and Ventura) was seeking the death penalty in Sacramento. This court again 

11 continued the arraignment, as is customary in Sacramento, to allow each side to 

12 further develop issues, to consider and address the complexities of this case, and 

13 to allow the Sacramento Public Defender to simply read and review the crushing 

14 quanta of discovery involved in the case, which has been dubbed the largest 

15 criminal case in California history. 2 So things remained until January 22, 2020, 

16 when this court, over counsel's objections and against defendant's desires, 

17 entered pleas of not guilty to the assembled charges,3 and set dates for a 

18 preliminary hearing on May-- and a status conference on March --. Most 

19 recently, several counties attempted to obtain additional DNA samples from the 

20 accused by way of an ex parte search warrant sought after the attachment of 

21 counsel and the triggering of capital case protections. (U.S. Const. 6 Amend.; Cal. 

22 Const., art I,§ 9; Pen. Code,§ 190.94.) 

23 At the arraignment on the First Amended Complaint each District Attorney 

24 for each respective county stood up and confirmed their alliance (see footnote 1). 

25 
2 As well, the choice of Sacramento Public Defender to serve as counsel for foreign charges in remotes 
counties exacerbated the profound difficulty of properly investigating the case. 26 
3 Mr. DeAngelo is 74 years old. He has offered to plead to the charges with a lifetime sentence. 

27 4 All statutory references to the Penal Code unless otherwise stated. 
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1 On a later date, each District Attorney charging special circumstances homicide 

2 indicated that, in their discretion, they were pursuing the death penalty. The 

3 District Attorneys announced they were in league, creating a lopsided imbalance 

4 between the prosecution and the defendant. 

5 The alliance of prosecutors have never demonstrated, or even properly 

6 alleged, that the charges in the comphiint are properly brought in this county 

7 (presumably they view§ 790(b) as the statutory basis for joinder): not during or 

8 as part of the filing of the first amended complaint, not when they announced 

9 their intention to seek death, not when demanding a preliminary hearing; not at 

10 anytime during these proceedings. Nor has this court, nor any other, demanded 

11 an accounting for this admixture of charges, prosecutors, and jurisdictions. 

12 Neither this court, nor any other, has held any type of evidentiary hearing to 

13 legally ~ndicate consolidated charges arrived here by the unilateral election of 

14 . the alliance of prosecutors. 

15 Mr. DeAngelo comes now and asks the court to dismiss the extra-

16 jurisdictional charges. In proceeding in the fashion outlined above, the alliance of 
.-

- 17 prosecutors have violated a multitude of defendant's constitutional and statutory 

18 rights. By filing the "First Amended Complaint" and not holding a hearing, the 

19 court and prosecutors have deprived both Mr. DeAngelo and the communities 

20 involved of their rights to proper vicinage secured by the Sixth Amendment to the 

21 ·United States Constitution and article I, section 16 of the California Constitution. 

22 Those rights are further violated and prejudiced by the continued participation of 

23 six different and distinct prosecuting agencies. Insofar as Penal Code section 790, 

24 subdivision b, provides Sacramento County with jurisdiction to try the other 

25 _ offenses, the statute is unconstitutional as applied to this case. 

26 

27 
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1 Moreover, because the court has proceeded without holding the required 

2 hearing under§ 790, subdivision b, defendant has been deprived of his right to 

3 due process. By proceeding on the First Amended Complaint, the court changed 
c, 

4 venue for 11 different murder prosecutions with neither notice nor hearing. For 

5 the reasons stated herein, this court must dismiss the charges and the 

6 prosecutors must bring the litigation afresh. There is no other cure for the 

7 substantial prejudice encumbered. 

8 
POINTS AND AUTHORITIES 

9 

10 I. The Vicinage Clause of the Sixth Amendment is Fully 
Incorporated into the Fourteenth Amendment and Applicable to 
the States. The United States Supreme Court Repudiated the 
Analysis used in Price v. Superior Court in McDonald v. City of 
Chicago and Timbs v. Indiana. 

11 

12 

13 

14 The Sixth Amendment protects-the right of a criminal defendant to have 
15 his.case decided by an "impartial jury of the State and district wherein the crime 

' ' 
16 

shall have been committed, which district shall have been previously ascertained 
1
7 by law ... " (U.S. Const., Amend. 6; see also, Williams v. Florida (1970) 399 U.S. 

18 78.) Prior to 2001, the California Supreme Court interpreted this clause, the 
19 Vicinage Clause, as incorporated into the Fourteenth Amendment and applicable 
20 

21 
against the states. (See e.g., Hernandez v. Municipal Court (1989) 49 Cal.3d 713.) 

In Price v. Superior Court, the California Supreme Court overruled over a 
22 - century of jurisprudence to conclude that the Sixth Amendment was not fully 
23 incorporated in the Fourteenth Amendment and therefore the Vicinage Clause 
24 was not enforceable against the states. (Price v. Superior Court (2001) 25 Cal.4th 
25_ 

26 

"27 
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1 1046, 1069, fn. 13s.) Two premises were necessary to rule this way. First, that the 

2 Bill of Rights is not incorporated in the Fourteenth Amendment, rather 

3 individual amendments are assessed under the selective incorporation approach. 

4 (See McDonald v. City of Chicago (2010) 561 U.S. 742, Duncan v. Louisiana 

5 (1968) 391 U.S. 145, [describing test for incorporation as whether the right is 

6 fundamental].) This continues to be the case, except that the list of 

7 unincorporated amendments is quickly dwindling. (Timbs v. Indiana (2019) _ 

8 U.S. _139 S. Ct. 682 [finding Eighth Amendment fully incorporated against the 

9 states], McDonald, supra, 561 U.S. 742 [finding the Second Amendment 

10 incorporated against the states]; see e.g., Ramos v. Louisiana, 18-5924, October 

11 Term 2019.) Second, that the Sixth Amendment, and by extension each 

12 amendment in the Bill of Rights, may be only partially incorporated, clause by 

13 clause. (See Apodaca v. Oregon (1972) 406 U.S. 404 and Johnson v. Louisiana 

14 (1972) 406 U.S. 356 [both decisions criticized in McDonald supra, 561 U.S., at 

15 766 fn. 14; see also Timbs, supra, 139 S. Ct. at 687.) 

16 Price v. Superior Court was an about-face in the law. The California 

17 Supreme Court had previously stated, it was "abundantly clear the 'vicinage' 

18 requirement as stated in the Sixth Amendment, namely trial by a jury of the 

19 district wherein the crime shall have been committed, is an essential feature of 

20 the jury trial preserved though changed by the Sixth Amendment and made . 

21 · binding upon the states by the Fourteenth Amendment." (People v. Jones (1973) 

22 9 Cal.3d 546, 551.) Over the years, the California Supreme Court held fast to this 

23 principle, quoting it in People v. Guzman {1988) 45 Cal. 3d 915, 935. Up until 

24 Price, "The right to be tried by a 'jury of the vicinage,' ... was an essential feature 

25 
s Expressly overruling People v. Jones, supra, 9 Cal.3d 546, Hernandez v. Municipal Court, supra, 49 

26 Cal.3d 713, People v. Coddington (2ooo) 23 Cal-4th 529, 573, People v. Danielson (1992) 3 Cal. 4th 691, 
704, People v. Hill (1992) 3 Cal.4th 959, 984-985, People v. Guzman, infra, 45 Cal.3d 915, 938, and 

27 O'Hare v. Superior Court (1987) 43 Cal.3d 86, 94-95; see also, People v. Powell (1891) 87 Cal. 348. 
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1 of jury trial, preserved, though redefined, by the Sixth Amendment." (Hernandez, 

2 supra, 49 Cal.3d at 721 quoting Williams v. Fla., supra, 399 U.S. at 99-100.) 
' 

3 Because McDonald and Timbs eliminated partial incorporation of rights 

4 within particular amendments, this court should find Price is overruled to the 
( 

5 extent it conflicts with the Supreme Court's recent decisions. This court should 

6 conclude that the Sixth Amendment is fully incorporated into the Fourteenth 

7 Amendment to protect a defendant's vicinage right in a capital case and return to 

8 the principles expressed in Powell, Jones, Guzman, and Hernandez. 

9 In McDotzald, the United States Supreme Court explained the progeny of 

10 "selective incorporation" as a lead up to concluding the Second Amendment is 

11 · fully incorporated and applicable agairist the states. (MacDonald, supra,-561 U.S. 

12 at 753-761.) The Court chroniCled the history of incorporation to the present day. 

:t-3 "The Court also shed any reluctance to hold that rights guaranteed by the Bill of 

14 Rights met the requirements for protection under the Due Process Cl&use. The 

15 Court eventually incorporated almost all of the provisions of the Bill of Rights. 

16 Only a handful of the Bill of Rights protections remain unincorporated." (I d. at 

17 764-765; fns omitted.) The Court abandoned the notion that the Fourteenth . 

18 Amendment applies to the States mere ·watered-down facsimiles of the federal 

19 constitutional rights. "Instead, the Court decisively held that incorporated Bill of 

20 Rights protections 'are all to be enforced against the States under the Fourteenth 

21 Amendment according to the same standards that protect those personal rights 

22 against federal encroachment."' (I d. at 765 citing Malloy v~ llogan(1964) 378 

23 u.s. 1, 10.) 

24 Nevertheless McDonald declined to completely embrace total 

25 incorporation. Under a selective incorporation approach, a particular Bill of 

26 Rights guarantee is enforceable against the states where it is "fundamental to our 

27 
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1 scheme of ordered liberty and system of justice." (McDonald, supra, at 764 citing 

2 Duncan, supra, 391 U.S. at 149, fn. 14 [emphasis original].) And so, after 

3 eliminating clause-by-clause analysis and fac~d with the recent decision in 

4 Heller, the Court held that there was a fundamental right to bear arms applicable 

5 against the states. (Ibid. citing District of Columbia v. Heller (2008) 554 U.S. 

6 570.) ' 

7 To cement the issue, the United States Supreme Court recently held that 

8 the Eighth Amendment and the excessive fines clause is also incorporated into 

9 the Fourteen Amendment. (Timbs, supra, 139 S. Ct 682.) In doing so, Justice 

10 Ginsburg delivered the unanimous opinion for the Court to succinctly declare 

11 that: 

12 

13 

14 

15 

16 

Incorporated Bill of Rights guarantees are "enforced 
against the States under the Fourteenth 
Amendment according to the same_ standards that 
protect those personal rights against federal 
encroachment." I d., at 765, 130 S. Ct. 3020, 177 L. Ed. 
2d 894 (internal quotation marks omitted). Thus, if 
a Bill of Rights protection is incorporated, there is no 
daylight between the federal and state conduct it 
prohibits or requires 

:L7 
Timbs, supra, 139 S.Ct. at 687. 

18 

19 

20. 

21 

22 

23 

24 

25 

To the Court's knowledge~ 
The sole exception is our holding that the Sixth 
Amendment requires jury unanimity in federal, but not 
state, criminal proceedings. Apodaca v. Oregon, 406 U. · 
S. 404, 92 S. Ct. 1628, 32 L. Ed. 2d 184 (1972). As we 
have explained, that "exception to th[e] general rule ... 
was the result of an unusual division among the 
Justices," and it "does not undermine the well
established rule that incorporated Bill of Rights 

· protections apply identically to the States and the · 
Federal Government." McDonald, 561 U. S., at 766, n. 
14. 

26 Timbs, supra, 139 S.Ct. at 687, fn.l. 

27 
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1 That footnote in McDonald, referenced in Timbs, explains the silt upon 

2 which Price built the ruling that the Vicinage Clause was not incorporated into 

3 the Sixth Amendment: 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

There is one exception to this general rule. The Court 
has held that although the Sixth Amendment right to 
trial by jury requires a unanimous jury verdict in federal 

· criminal trials, it does not require a unanimous jury 
verdict in state criminal trials. See Apodaca v. Oregon, 
406 U.S. 404, 92 S. Ct. 1628, 32 L. Ed. 2d 184 (1972); 
see also Johnson v. Louisiana, 406 U.S. 356, 92 S. Ct.· 
1620, 32 L. Ed. 2d 152 (1972) (holding that the Due 
Process Clause does not require unanimous jury 
verdicts in state criminal trials). But that ruling was the 
result of an unusual division among the Justices, not an 
endorsement of the two-track approach to 
incorporation. In Apodaca, eight Justices agreed that 
the Sixth Amendment applies identically to both the 

. Federal Government and the States. See Johnson, 
supra, at 395, 92 S. Cf 1620, 32 L. Ed. 2d 152 (Brennan, 
J., dissenting). Nonetheless; among those eight, four 
Justices took the view that the Sixth Amendment does 
not require unanimous jury verdicts in either federal or 
state criminal trials, Apodaca, 406 U.S., at 406, 92 S. 
Ct. 1628, 32 L. Ed. 2d 184 (plurality opinion), and four 
other Justices took the view that the Sixth Amendment 
requires unanimous jury verdicts in federal and state 
criminal trials, id., at 414-415, 92 S. Ct. 1628, 32 L. Ed. 
2d 184 (Stewart, J., dissenting); Johnson, supra, at 381-
382, 92 S. Ct. 1620, 32 L. Ed. 2d 152 (Douglas, J., 
dissenting). Justice Powell's concurrence in the 
judgment broke the tie, and he concluded that the Sixth 
Amendment requires juror unanimity in federal, but not 
state, cases. Apodaca, therefore, does not undermine 

. the well-established rule that incorporated Bill of Rights 
protections apply identically to the States and the 
Federal Government. See Johnson, supra, at 395-396, 
92 S. Ct. 1620, 32 L. Ed. 2d 152 (Brennan, J., dissenting) 
·c"In any event, the affirmance must not obscure that the 
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majority of the Court remains of the view that, as in the 
case of every specific of the Bill of Rights that extends to 
the States, the Sixth Amendment's jury trial guarantee, 
however it is to be construed, has identical application 
against both State and Federal Governments". (footnote · 
omitted). 

5 McDonald, supra, 561 U.S. at 766, fn. 14. 

6 ·As McDonald makes clear, no majority of justices endorsed either clause-

7 by-clause or partial incorporation. Apodaca is on review in Ramos v. Louisiana, 

8 18-5924, fully briefed and argued October 7, 2019. Overruling Apodaca was a 

9 major line of questioning and argument at the oral arguments. (See Ramos v. 

10 ·Louisiana, No. 18-5924, Reporter's Transcript6, October 7, 2019, pp. 7-9, 21-22, 

11 30-31.) Indeed, partial incorporation wa~ never truly the law of the land. In 1964, 

12 the Supreme Court emphatically "rejected the notion that the Fourteenth 

13 Amendment applies to the States onl:y a 'watered-down, subjective version of the 

14 individual guarantees of the Bill of Rights." (Malloy v. Hogan (1964) 378 U.S. 1, 

15 10-11; see also Williams v. Fla. (1970)399 U.S. 78, 107, dissent J. Black, J. 

16 Douglas concurring in part, dissenting in part.) 

17 

18 II. 

19 

20 

21 

Common Law and Federal and State Case Law Establish the 
Defendant in a Capital Case Has a Right to Trial in the County 
Where the Offense was Committed. 

Because an amendment in the Bill of Rights either is incorporated or it is 

not, there is no need to engage in the Duncan incorporation test for the Vicinage 
22 

· Clause. The Court has already concluded several times over that the Sixth 
23 

Amendment is incorporated against the states. (Gideon v. Wainwright (1963) 
24 

25 

26 
6 Available at https://www.supremecourt.gov/oral arguments/argument transcripts/20lg/18-

27 5924 4gcj.pdf · 
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1 372 U.S. 335, Mapp v. Ohio (1961) 367 U.S. 643, etc.) All that is left is to 

2 determine what is meant by the following: 
' ' 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14' 

15 

16 

In all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury of 
the State and district wherein the crime shall have been 
committed, which district shall have been previously 
ascertained by law ... 

U.S. Canst. Amend. 6. 

And, 
Trial by jury is an inviolate right and shall be secured to 
all, but in a civil cause three-fourths of the jury may 
render a verdict. A jury may be waived in a criminal 
cause by the consent ofboth parties expressed in open 
court by the defendant and the defendant's counsel. In a 
civil cause a jury may be waived by the consent of the 
parties expressed as prescribed by statute. 

In criminal actions in which a felony is charged, the jury 
shall consist of 12 persons. In criminal actions in which 
a misdemeanor is charged, the jury shall consist of 12 
persons or a lesser number agreed on by the parties in 
open court. 

17 Cal. Canst., art. I, § 16. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

And, 
This Constitution shall not be construed by the courts to 
prohibit the joining of criminal cases as prescribed by 
the Legislature or by the people through the initiative 
process. 

Cal. Canst., art. I, § 30(a). 

A. The Common Law Right to Vicinage Before Price. 

But our fathers were not absurd enough to put 
unlimited power in the hands of the ruler and take away 
the protection of law from the rights of individuals ... Of 
all the great rights already won they threw not an atom 
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away. They went over Magna Carta, the Petition of 
Right, the Bill of Rights, and the rules of the common 
law, and whatever was found there to favor individual 
liberty they carefully inserted in their own system, 
improved by clearer expression, strengthened by heavier 
sanctions, and extended by a more universal 
application. They put all those provisions into the 
organic law, so that neither tyranny in the executive, nor 
party rage in the legislature, could change them without 
destroying the government itself. 

7 Ex parte Milligan (1866) 71 U.S. 2, 107. 

8 

9 
It cannot be disputed that trial by a jury drawn from the county where the 

crime was committed was fundamental to the Framers' understanding of fairness 10 

11 
and due process. Beginning with the founding documents and through the Powell 

12 line of cases, the Framers expressed a belief that a person should be tried in the 

13 

14 

county where the· offense was committed and by a jury from that area. 

(Declaration of Independence, 1776, paras. 15, 17, and 21.) "In fact, the English 

15 practice of transporting colonists to England for trial 'was one of the grievances 

16 which led to the separation of the American colonies from the British empire.' 

17 (People v. Powell, supra, 87 Cal. at p. 359.) Among the grievances listed in the 

18 Declaration of Independence was 'transporting us beyond seas to be tried for 

19 
pretended offenses ... ' The right certainly was fresh in the minds of the framers 

20 when the Sixth Amendment was drafted. (Kershen, Vicinage (1976) 29 Okla. 

21 L.Rev.'8o1, 805-808.)" (People v. Guzman (1988) 45 Cal.3d 915,936, fn. 5 

22 
overruled by Price, supra.) 

23 Even before the Declaration, when the Massachusetts government 

prosecuted the mobs who took to the streets to protest the Stamp Act of 1765, 24 

25 those defendants demanded that they could be tried only be a jury of the vicinage. 

26 (Henry G. Connor, The Constitutional Right to a Trial by a Jury of the Vicinage, 

27 
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1 57 U. Pa. L. Rev. 197 (1909).) In 1909, Connor argued even further, that while the 

2 Legislature has powers to prescribe collateral issues related to jury selection, "it 

3 has no power to change the ancient law embodied in the Constitution." (I d. at 

4 204.) As Connor and more than a century-worth of case law before Price point 

5 out, the trial of a criminal offense requires trial by a jury drawn from the county 

6 where the offense was committed. (Ibid. citing 4 Blackstone's Commentaries 

7 (Lewis' Ed.) 350; see Connor, The Constitutional Right to a Trial by a Jury of the 

8 Vicinage, supra, at p. 212 citing Powell, supra, 87 Cal. 348.) 

9 The writings of Blackstone, Hale, Coke, and other commentators are 

10 replete with the same principle: the jury in a case, especially a capital case, ought 

11 to come from the area where the offense was committed. (4 Blackstone, 

12 Commentaries on the Law of England (Christian, Edward ed. (1803)) 349-3507; 

13 see also Chase, George. The American Students' Blackstone, Commentaries on 

14 the Laws of England in Four Books, Ch. XXI, p. 10058 [grand jury constituting 

15 the "gentlemen of the best figure in the county"]; Hale, Matthew, The History and 

16 Analysis of the Common Law of England 263 (The Lawbook Exchange, Ltd. 

17 1713).) "And some few rules oflaw are necessary here to be remembered ... where 

18 are from what place ... out of what neighbourhood the jury shall come, a 

19 necessarie point to be knowne; for if there be a mistryall, (that is) if the jury 

20 cometh out of a wrong place, or returned by a wrong officer, and give a verdict, 

21 judgment ought not to be given upon such a verdict." (Coke, Edward. The First 

22 Part of the Institutes of the Laws of England, vol. 1, Lib. 2, § 193, 12Sa.9) 

23 

24 

25 

26 

27 

7 Blackstone uses the term "country'' and "county" in its references. The term country in Blackstone does 
not mean the entire nation, rather it refers to the surrounding community. (See Frederick Pollock & 
Frederic William Maitland, The History of English Law Before the Time of Edward I, 621 n. 3 (Cambridge 
Univ. Press 1895), available at: https:/(archive.org/details/cu3192401708gns/page/n663/mode/2up.) 
s Available at: https: //archive.org/details/cu31924031415700/page/mo31/mode/2up 
9 Available at: https://archive.org/details/firstpartinstitoobutlgoog/page/nn4/mode/2up 
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1 St. George Tucker, perhaps the most prominent legal thinker in the 

2 Framers' era, published an authoritative edition of Blackstone's Commentaries 

3 specifically designed to teach the common law in the nascent United States of 

4 America. (See Finkelman, Paul and Cobin, David (1996), Tucker, St. George 

5 (1803) Blackstone's Commentaries, "Introduction to St. George Tucker's 

6 Blackstone's Commentaries.") As Tucker updates Blackstone's for America, he 

7 edits the treatise with special footnotes. When he reaches the discussion of the 

8 common law right to a jury drawn from the vicinage he immediately describes it 

9 as being protected by the Sixth Amendment. (5 Blackstone's Commentaries with 

10 Notes of Reference to the Constitution and Laws of the Federal Government of 

11 the United States and of the Commonwealth ofVirginia. Tucker, St. George 

12 (1803) ch. XXVII, of Trial and Conviction, at 349-350 fn. 2.10 ["The trial by jury is 

13 not less a favourite of the people of the United States than of their progenitors"].) 

14 He explains that the sheriff shall be directed to summon twelve jurors from "the 

15 neighbourhood of the place where the fact shall been committed, to attend at the 

16 trial..." (Ibid.) He continues to explain that, "And by the law of the United States, 

17 in cases punishable with death the trial shall be had in the county where the 

18 offence·was committed ... " (Ibid.) 

19 While few would argue or countenance that modern jurors must come from 

20 the "neighborhood" where the offense was committed, the courts long held that 

21 the jury must come from the relevant judicial district. (Hernandez, supra, 49 

22 Cal.3d at 728 [defining "district" as "county"] andZicarelli v. Gray (1976) (3d 

23 Cir. 1976) 543 F.2d 466 [finding vicinage to include multiple counties within one 

24 federal district].) In California, the judicial districts are the counties. 

25 

26 
10 Available at https: //bit.ly/2wavKwc 27 

Motion to Dismiss People v. Joseph DeAngelo 18 



0 0 

1 
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3 

4 

B. Federal Case Law Continues to Recognize a Defendant's 
Right in a Capital Case to a Jury Drawnfrom the Vicinage 
'Where the Offense Was Committed. 

5 Price not only held that the Vicinage Clause was not incorporated, but that 
6 it did not mean much at all. "Contemporary understanding of the Sixth 

7 Amendment vicinage provision thus does not support a conclusion that the jury 
8 summoned in a federal court to try a criminal case must be made up of residents 

9 of the location of the crime or that the area from which jurors are summoned 
10 must include that location. (Price, supra, 25 Cal-4th 1046, 1063.) The Price 
11 opinion neglect to mention that in 1904 the Supreme Court of the United States 
12 had already held, "The locality in which an offense is charged to have ~een 
13 committed determines under the Constitution and laws the place and court of 
14 trial." (Beavers v. Henkel (1904) 194 U.S. 73, 83.) This continues to be the law 
15 today, even if interpreted with regard to the effects of crime. 
16 In United States v. Cabrales, the Supreme Court of the United States 
17 affirmed the dismissal of an indictment in Missouri District Court involving 
18 money laundering from the proceeds of drug sales in.Missouri. The defendant 
19 laundered money in Florida and she had no connection to the actual drug sales in 
20 Missouri. In affirming dismissal of the charges, the Supreme Court explained 
21 Missouri was not the proper venue. "Proper venue in criminal proceedings was a 
22 · matter of concern to the Nation's founders." (United States v. Cabrales (1998) 

23 524 U.S. 1, 6.) The Court rejected the government's argument that money 
24 laundering schemes may be prosecuted in the venue from which the funds were 
25 generated even if the criminal ~ransaction was exclusively outside that venue. 
26 And instead, the Court explained that that "The locus deliciti [or venue] must be 

27 
r 
I 
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1 determined from the nature, of the crime alleged and the location of the act or 

2 acts constituting it." (I d. at 6-7 citing United States v. Anderson (1946) 328 U.S. 

3 699, 703.) 

4 In concluding that the Framers did not intend to summon juries from the 

5 locale the crime was committed, the California Supreme Court made the clause 

6 meaningless. (Price, supra, 25 Cal.4th at 1065.) But this is not what the Framer's 
' ' 

7 intended. First, the Framers clearly did delineate a locale, specifying district and 

8 state in the amendment. Second, as courts, including Price and Williams have 

. 9 explained, the Vicinage Clause was much argued over-clearly, the Framers had 

10 something in mind. · 

11 Price concludes that because the committee. appointed to review the 

12 Vicinage Clause during the Constitutional Convention of 1787 declined to specify 

13 what "district" meant in the Sixth Amendment, it must mean that "designation of 

14 a specific area within a state from a jury was to be drawn was not protected by the 

15 Sixth Amendment. (Price, supra, 25 Cal. 4th at 1061.) This is not a fair 

16 conclusion. The committee's failure to agree merely meant that the Framers were 

17 unable to agree on 'how vague or how strict the wording should be. It did not, and 

18 does not, mean that the common law right to a jury trial did not encompass a 

19 proper vicinage. Indeed, the very discussion in Price reveals the quandary: 

20 

21 

22 

23 

24 

25 

26 

27 

The Senate,' wrote Madison: [~] 'are ... inflexible in 
opposing a definition of the locality of Juries.' The 
vicinage they contend is either too vague or too strict a 
term; too vague if depending on limits to be fixed by the 
pleasure of the law, too strict if limited to the county. It 
was proposed to insert after the word Juries, "with the 
accustomed requisites," leaving the definition to be 
construed according to the judgment of professional 
men. Even this could not be obtained .... The Senate 
suppose, also, that the provision for vicinage in the 
Judiciarybill will sufficiently quiet the fears which 
called for an all1en~ment on this point.' 
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1 Price, supra, 25 Cal-4th at 1060-1061. 

2 Price doubles down on its elimination of vicinage at federal law by citing to 

3 a footnote in section 29 of the Judiciary Act of 1789: "'The Circuit Courts of the 

4 United States are bound to try ~II crimes committed within the district, which are 

5 ·duly presented before it; but not to try them in the county where they have been 

6 committed.' The United States v. Wilson and Porter, Baldwin's C.C.R. 78. (1 Stat. 

7 88.)" (Price, supra, 25 Cal.4th at 1062-1063.) 

8 The footnote in the Judiciary Act of 1789 is not the persuasive lynchpin the 

9 court believes it to be. The Act created jurisdiction for the prosecution of federal 

10 crimes in circuit courts. The Act was a compromise between Federalist~ and 

11 Democratic-Republicans, treading the line by acknowledging state courts while 

12 establishing supremacy of the federal courts. The only crimes subject to the Act 

13 were "crimes and offences cognizable under the authority of the United States," 

14 or "against the United States." (Judiciary Act of 1789, §§ 9, 11, 33, 35.) The Act 
! 

15 did not even define any particular federal crimes, which would not come until the 

16 Crimes Act of 1790. The Act does not demonstrate what the Framers thought was 

17 required by vicinage. Rather, the Act is the result of the Framers' jealous 

18 protection of that right. 

19 Federal cases from the early era of federal criminal prosecution 

20 demonstrate the vitality of common law vicinage. Even the Judiciary Act of 1789 

21 . provid{(d that in a capital case, the defendant has a right to vicinage from the 

22 county where the offense was committed. (Judiciary Act of 1789, § 29.) Consider 

23 · the first trial of John Fries of Fries' Rebellion. (See Fries (Cir. Ct., Penn., 1799) 9 

24 F. Cas. 826.) The parties heavily argued the proper vicinage for the trial; being a 

25 capital case, the Judiciary Act of 1789 required the court to pull the venire from 

26 the county where the offense was committed. (Judiciary Act of 1789, § 29.) But 

27 
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1 because President Adams proclaimed martial law in the county where the 
' 

2 treasonous acts occurred, the civilian court prosecuting Fries was left with a 

3 venue problem. (Fries, supra, 9 F. Cas. 826, fn. 1.) While the court overruled the 

4 · vicinage objections brought prior to trial and in a subsequent motion for new 

5 trial, the arguments of couns.el reveal the definition of "vicinage" in common law. 

6 (Id. at 843-846, 917-923.) Certainly, the attorneys litigating cases at the time· 

7 believed in the right. 

8 Or consider the facts and nature of the Whiskey Rebellion. On the heels of 

9 the first taxes on domestic products by the newly formed federal government, an 

10 insurgent group engaged in open rebellion against the United States. While the 

11 insurrection began with simple refusal to respond to subpoenas, the Whiskey 

12 Rebellion led to oattles and even a march on Pittsburgh. (See Thomas P. 

13 Slaughter, The Whiskey Rebellion: Frontier Epilogue to the American Revolution 

14 (1986).) The rebels held a convention at Whiskey Point where they passed a 

15 series of resolutions. "The first resolution, against taking citizens for trial out of 

16 the vicinage, met with no objections." (See Warton, Francis. State Trials of the 

17 United States During the Administrations of Washington and Adams. Trials of 

18 the Western Insurgents. (1849) pp. 119-120.) 

19 Or consider the Boston Massacre. When the colonies tried the British 

20 . officers who fired upon the crowd, there was no attempt to take the trial out of 

21 the vicinage. (See Engel, The Public's Vicinage Right: A Constitutional Argument, 

22 supra, at pp. 1681-84 citing Hiller B. Zobel, The Boston Massacre (1970).) Or take 

23 the leading commentary on the Sixth Amendment at the time. In his edition to 

24 Blackstone's Commentaries, St. George Tucker certainly thought the Sixth 

25 Amendment protected the right. (5 Tucker's,,Blackstone, 349-350, n. 2.) Indeed, 

26 when Senator Jacob Howard presented the Fourteenth Amendment in debate, he 

27 
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1 stated as a matter of uncontested fact that the federal Constitution included "the 

2 right of an accused person to be informed of the nature of the accusation against 

3 him, andhis right to be tried by an impartial jury of the vicinage." (Cong. Globe, 

4 39th Cong., 1st Sess. 2765 (1866) (statement of Sen. Howard.) 

5 According to federal courts, "It is part of the established tradition in the 

6 use of juries as instruments of public justice that the jury be a bogy truly 

7 representative of the community." (Smith v. Texas (1940) 311 U.S. 128, 130.) 

8 When Justice Harlan, the Great Dissenter, described the jury trial right, he 

9 explained "'the respective colonists are entitled to the common law of England, 

10 and more especially to the great and inestimable priVilege of being tried by their 

11 peers of the vicinage, according to the course of that law.' 1 Journal of Congress, 

12 27-8-g." (Hurtado v. California (1884) 110 U.S. 516, 540 [dissent J. Harlan].) 

13 there can be little dispute that in a capital case, federal courts and law protected 

14 the defendant's right to a jury drawn from the county where the homicide 

15 occurred. Even Price articulated that principle. (Price, supra, 25 Cal-4th at 1062.) 

16 And while Price dismissed the Supreme Court's discussion of vicinage as "dicta", 

17 the High Court's explanation of the right in Williams was interpreted for years as 

18 a constitutional guarantee to the right to a trial by a jury residing in the vicinage 

19 where the homicide occurred. (See e.g., People v. Danielson (1992) 3 Cal.4th 691, 

20 704 citing Williams v. Fla, supra, 399 U.S. at 96, and Hernandez v. Municipal 

21 Court (1989) 49 Cal.3d 713, 721-24.) 

22 When the Supreme Court struck down racial discrimination in state jury 

23 pools, the Court described the very idea of a jury q.s '"a body truly representative 

24 of the community,' composed of 'the peers or equals of the person whose rights it 

25 is selected or summoned to determine; that is, of his neighbors, fellows, 

26 ·associates, persons having the same legal status in society as that which he 

27 
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1 holds."' (Carter v. Jury Comm'n (1970) 396 U.S. 320, 330 [citations omitted].) 

2 The unmistakable import of the Supreme Court's opinions is that''the selection of 

3 a petit jury from a representative cross section of the community is an essential 

4 component of the Sixth Amendment right to a jury trial." (Taylor v. Louisiana 

5 (1975) 419 U.S. 522, 528.) The cross-section requirement is meaningless unless 

6 the law also fixes the community from which the jury is drawn. The requirement 

7 could never be enforced if the judicial district was subject to change. 

8 

9 

10 

11 

C. California Case Law Long Recognized a Defendant's Rights 
in a Capital Case to a Vicinage Drawn from the County 
Where the Offense was Committed. 

\ 

Over one hundred years ago, the California Supreme Court considered 
12 whether § 1033-then providing for a venue change on motion of the district 
13 attorney without consent by the defendant:-was constitutional. (People v. Powell 
14 (1891) 87 Cal. 348, 354.) In finding it unconstitutional, the Court was forced to 
15 . consider whether the defendant had a common law right to jury drawn from a 
16 specific venue; and if so, how was it defined: 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

We think the common-law right of trial by jury is clearly 
and definitely stated by Mr. Blackstone in his 
Commentaries (book 4, page 350), as follows: "When, 
therefore, a prisoner·on his arraignment has pleaded not 
guilty, and for his trial hath put himself upon the 
country, which country the jury are, the sheriff of the 
county must return a panel of jurors, liberos et legales 
homines, de vicineto; that is; freeholders, without just 
exception, and of the visne, or neighborhood; which is 
interpreted to be of the county where the fact is 
committed." And Mr. Cooley, in his work on 
Constitutional Limitations, 5th ed., page 392, says: "The 
jury must also be summoned from the yicinage where 
the crime is supposed to have been committed." Again, 
in Story on Constitution: "By the common law, the trial 
of all crimes is required to be in the county where they 
were committed. Nay, it originally carried its jealousy 
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still further, and required that the jury itself should 
come from the vicinage of the place where the crime 
was alleged to be committed." (Story on Constitution, 
sees. 1769, 1779, 1781, 1791. See also Stuartv. Kimball, 
43 Mich. 448.) 

There can be no doubt that such was the common-law 
right of trial by jury. 

6 Powell, supra, 87 Cal. at 354-355 [emphasis original]. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Powell proclaimed the common law right to vicinage in a homicide trial: 
"Now that injury trial it is implied that the trial shall be 
by jury of the vicinage is familiar law. Blackstone says 
the jurors must be of the visne, or neighborhood; which 
is interpreted to be of the county where the fact is 
committed. (4 Bla. Com. 350.) This is an old rule of the 
common law (Hawk. P. C., b. 2, c. 40; 2 Hale P. C. 264); 
and the rule was so strict and imperative that if an 
offense was committed partly in one county and partly 
in another, the offender was not punishable at all. 
(Hawk. P. C., b. 2, c. 25; 1 Chitty's Crim. Law, 177.) This 
overnicety was long since dispensed with, but the old 
rule has in the main been preserved in its integrity to 
this day. It is true that Parliament, as the supreme 
power of the realm, made some exceptions, which 
are enumerated by Mr. Chitty in his treatise on Criminal 
Law (vol. 1, p. 169), the chief of these being cases of 
supposed treason, or misprision of treason, examined 
before the privy council, and which, under the statute of 
Henry VIII., might be tried in any county, and offenses 
of the like character committed out of the realm, and 
which, by a statute of the same arbitrary reign, were 
authorized to be tried in any county in England. But it is 
well known that the existence of such statutes, with the 
threat to enforce them, was one of the grievances which 
led to the separation of the American colonies from the 
British empire. If they were forbidden by the unwritten 
constitution of England, they are certainly unauthorized 
by the written constitutions of the American states, in 
which the utmost pains have been taken to preserve all 
the securities of individual liberty .... But no one doubts 
that the right to a trial by a jury of the vicinage is as 
complete and certain now as it ever was, and that in 
America it is indefeasible. (1 Bishop's Crim. Law, 2d ed., 
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sec. 552; Wharton's Crim. Law, sec. 277; Paul v. Detroit, 
32 Mich. 108; Ward v. People, 30 Mich. 116.)" 

3 Powell, supra, 87 Cal. at 358-359. 

4 Powell would be the law of the land for over 100 years. (See e.g., 

5 Danielson, supra, 3 Cal. 4th 691, Hernandez, supra, 49 Cal. 3d 713, and Jones, 

6 supra, 9 Cal.3d 546.) 

7 

8 D. Price v. Superior Court Errs in Overruling Powell, et al. 

9 

10 
In Price, the Supreme Court states that later cases "implicitly limited, if not 

overruled," Powell. To the extent Powell is)imited, the line of cases cited by Price 
11 do not establish § 790 is constitutional nor do they establish multi-jurisdictional 
12 joinder and then venue change are proper in a capital case. Price points to People 
13 v. Prather (1901) 134 Cal. 386 to support its limits on Powell, to wit: 
14 

15. 

16 

17 

18 

Powell was implicitly limited, if not overruled, by People 
v. Prather, supra, 134 Cal. 386, however, where the 
court upheld the validity of section 786, which then 
provided that" '[ w ]hen property taken in one county by 
burglary, robbery, larceny, or embezzlement, has been 
brought into another, the jurisdiction of the offense is in 
either county.' " (Quoted in Prather, at p. 386.) 

Price, supra, 25 Cal-4th at 1072. 
19 

20 
But Prather did not overrule Powell. Prather is a statement of a different, 

more limited rule that existed before Powell and one that Powell acknowledged. 
21 

Price neglects to mention that multi-county jurisdiction for theft offenses was an 
22 

23 
exception to the vicinage right already recognized in common law during the 

Powell era. Powell itself even referencedsuch exceptions to the vicinage right. 
24 

25 

26 

(Powell, supra, at 358 [acknowledging the common law dispensed with the 

"overnicety" prohibiting jurisdiction for offenses committed in multiple 

counties].) 
27 
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1 Moreover, Prather is not even a change in law from Powell. Before 

2 deciding Powell, the Supreme Court had already upheld the jurisdictional 

3 concepts within § 786 multiple times. In 1864, the California Supreme Court 

4 upheld denial of a demurrer for embezzlement that began in one county and the 

5 defendant brought the property into another. (People v. Garcia (1864) 25 

6 Cal.531, 533.) In 1866, the Court upheld jurisdiction to prosecute an alleged horse 

7 thief who took the horse from Mariposa County to Tuolumne County. (People v. 

8 Robles (1866) 29 Cal. 421, 422.) In 1871 for stealing cattle in one county and 

9 driving them to another. (People v. Mellon (1871) 40 Cal. 648.) In 1876 for the 

10 embezzlement and conversion of a gold watch across county lines. (People v. 

11 Murphy (1876) 51 Cal. 376.) And in 1887 the Court explained that "burglaries 

12 may be tried out of their proper counties in certain special cases, that is," where 

13 the goods are carried from one county to another. (People v. Scott (1887) 74 Cal. 

14 94, 97.) Common law treatises demonstrate the same. (See Section II, A, supra.) 

15 Prather is the limited rule, not Powell. The two cases coexist as demonstrated by 

16 the Supreme Court's own opinions. 

17 The right to trial by jury secures those rights the defendant enjoyed at 

18 common law, so the constitutionality of§ 786 as an impairment of the vicinage 

19 right was not on the table in Prather. In fact, Prather does not discuss Powell-

20 only the dissent does. The majority opinion in Prather relies heavily on People v. 

21 Scott, a case that predated Powell by four years and shared some of the same 

22 authors. (Cf. Scott, supra, 74 Cal. 94 and Powell, supra, 87 Cal. 348.) None of the 

23 earlier Supreme Court majority opinions see Prather or any other case as 

24 overruling Powell.11 

25 

26 
11 There is no discussion in Prather whether § 786 is constitutional because that was not the issue before 
the Court. The common law would not have suggested a different result. The issue in Prather was if the 
complaint was properly pleaded to demonstrate jurisdiction in the county that convicted the defendant. In 

2 7 
upholding the verdict, Prather made its reaches clear: "The proper construction of this statute is, that 
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1 Powell is plainly different from Prather on its face. Prather was a theft 

2 offense and the common law had long put that jurisdictional issue to bed. Powell, 

3 on the other hand, saw the prosecutor moving the venue and thereby vicinage of 

4 a homicide prosecution. The Supreme Court stepped in because the common law 

5 required prosecution in the county where the offense happened. Indeed, each 

6 case and instance of multi-jurisdictional joinder recognized in Price is 

7 distinguishable from this case in like manner. In recognizing the legislature's 

8 power to pass § 784. 7, Price explained that multi-jurisdictional joinder was 

9 already a concept within California law when the Constitution of 1879 was 

10 adopted. (See Price, supra, 25 Cal-4th at 1074-1075.) Each one of the case 

11 examples cited by Price (§§ 784, 784.5, 785, 786, 788, 789 and former 789) were 

12 well-known in common law. But nothing like§ 790(b) existed, which creates 

13 jurisdiction for a capital case within a county that has nothing to do with the 

14 cnme. 

15 Even more compelling is the discussion in Cabrales, supra, 524 U.S. 1. In 

16 Cabrales, the United States Supreme Court explained that "proper venue" in 

17 criminal proceedings was a matter of concern for the framers. (I d. at 6.) "The 

18 Constitution twice safeguards the defendant's venue right: Article III, § 2, cl. 3 

19 instructs that 'Trial of all Crimes ... shall be held in the State where the said 

20 Crimes shall have been committed'; the Sixth Amendment calls for trial 'by an 

21 impartial jury of the State and district wherein the crime shall have been 

22 committed."' (Ibid.) Cabrales also found no distinction between the Article III 

23 

24 

25 

26 

where prosecutions are had under it, the indictment or information need not charge an offense in the 
"other county," but as to that county may simply charge tha~ the defendant brought the stolen goods into 
it; this allegation gives the second county jurisdiction of the original offense." (People v. Prather (1901) 
134 Cal. 386, 390.) 

27 
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1 venue· clause and the Sixth Amendment Venue Clause, treating them one and the 

2 same. Price did not even cite to Cabrales. 

3 As one federal court put it, "The result is a safety net, which ensures that a 

4 criminal defendant cannot be tried in a distant, remote, or unfriendly forum 

5 solely at the prosecutor's whim. Seen in this light, it is readily apparent that 

6 venue requirements promote both fairness and public confidence in the criminal 

7 justice system. (United States v. Salinas (1st Cir. 2004) 373 F.3d 161, 164.) · 

8 

9 

10 

11 

E. The Right to a Jury Drawnfrom the Vicinage of the Crime 
is Fundamental Under the Duncan Test. 

Even if the court views the Sixth Amendment as susceptible to partial 

12 incorporation, and even if the Supreme Court sheds the weight of its most recent 

13 opinions in the upcoming Ramos v. Louisiana, this court should still find the 

14 right to a jury drawn from the vicinage of the crime a fundamental right inherent 

15 to our systems of laws. (Duncan, supra, 391 U.S. at 148-149.) As already 

l6 discussed, drawing jurors from the area of the crime was an essential feature of 

17 colonial and antebellum prosecutions. (See Section II. A-B, supra; see also, 

1g Kershen, Vicinage (1976) 29 Okla. L.Rev. 801, 814.) Until2001, it was an 

19 essential feature in California prosecutions as well. (See also, People v. Martin 

20 

21 

22 

23 

24 

(1995) 38 Cal.App-4th 883.) 

F.· The Vicinage Right is also Protected by the California 
Constitution. 

Even though Price incorrectly found the Sixth Amendment only partially 

incorporated and rejected the argument that the Vicinage Clause meant trial in 
25 

26 
the judicial district where the offense was committed, Price still emphasized that 

27 
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1· under the California Constitution, a defendant must be tried by a jury drawn 

2 from a location that has a "reasonable relationship or nexus" to the crime .. In 

3 upholding the statute permitting certain child abuse and sexual offenses 

4 committed by a defendant against the same victim in more than one 

5 jurisdictional territory, the California Supreme Court explained: 

6 
Accordingly, under the relevant California precedent, 
.the right to a trial by a jury of the vicinage, as 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

guaranteed by the California Constitution, is not 
violated by trial in a county having a reasonable 
relationship to the offense or to other crimes committed 
by the defendant against the same victim. We do not 
hold here that a crime may be tried anywhere. The 
Legislature's power to designate the place for trial of a 
criminal offense is limited by the requirement that there 
be a reasonable relationship or nexus between the place 
designated for trial and the commission of the offense. 
Repeated abuse of the same child or spouse in more 
than one county creates that nexus. · 

The venue authorized by section 784.7 is not arbitrary. 
It is reasonable for the Legislature to conclude that this 
pattern of conduct is akin to a continuing offense and to 
conclude that the victim and other witnesses should not 
be burdened with having to testify in multiple trials in 
different counties. 

We conclude that, insofar as article I, section 16, applies, 
Penal Code section 784.7 is constitutionally valid and 
does not violate petitioner's right to trial by a jury of the 

. vicinage. Trial in Riverside County will be a trial before 
a jury drawn from the vicinage as that right was 
understood and intended when article I, section 16 was 

· adopted. ~. 

Price, supra, 25 Cal.4th at 1075. 
23 

24 
Even as interpreted by Price and then repeated in People v. Clark 

(2016) 63 Cal.4th 522 and People V. Posey (2004) 32 Cal-4th 193, the Vicinage 
25. 

Right requires all venue statutes to bear a reasonable relationship or nexus 
26 ) 

between the place of the trial and the commission of the offense. 
27 
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III. The Vicinage Right Also Belongs to the Community. 

Much time has been spent arguing the defendant's right to a jury from the 

vicinage; however, the community has its own interest in prosecuting and 

adjudging a crime. The vicinage right is not merely a personal one, "The rule that 

crimes are tried in the community where they occurred, by jurors drawn from 

that community protects the interests and rights of the community as well." 
7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

(Guzman, supra, 45 Cal.3d at 936.) "Although the vicinage right is assertable by a 

defendant in a criminal trial, it also protected the right of the offended 

community to pass judgment in criminal matters." (People v. Tramble (1992) 5 

Cal.App.4th 815, 820 relying on Hernandez, supra, 49 Cal.3d at 716, fn. 1.) 

In finding that defendant cannot change venue as a ~atter of pure 

convenience, the California Supreme Court previously held that vicinage includes 

the rights of a particular community. (Guzman, supra, 45 Cal.3d at 936-38.) 

Guzman expounded on the importance of this right, "Yet it is clear that the 

vicinage right belong to the community as well as to the accused. It vindicates the 

community's right to sit in judgment on crimes committed within its territory." 

(I d. at 936-937.) "A trial may have a legitimizing effect on jury verdicts." (I d. at 

937.) The California Supreme Court relied on this reasoning to conclude that 

venue was waivable and did not require a "personal waiver."12 The court was 

clear, "Our law still recognizes this right of the citizenry to have the trial of crimes 

committed in their community held in that community." (I d. at 937.) 

In finding the right to trial applicable against the states, the Supreme Court 

of the United States pointed not only to the "interposition between the accused 

12 The personal nature of the right was a critical inquiry in Guzman-if vicinage protected only the 
defendant, then it arguably could not have been implicitly waived by Guzman's counsel in a change of 
venue motion. Because the practical consequences of a change of a venue motion also changes the jury 
pool, the California Supreme Court needed to reckon with the nature of the right itself. 
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1 and his accuser of the commonsense judgment of a group of laymen," but an 

2 equally "essential feature" is "the community participation and shared 

3 responsibility th_at results from that group's determination of guilt or 

4 innocence." (Williams v. Fla., supra, 399 U.S. at 100.) 

5 This concept was well-known to our Framers as well. As one commentator 

6 points out, when the colonies prosecuted British soldiers for firing upon civilian 

7 crowds during the Boston Massacre, there was no attempt to change the vicinage. 

8 (Engel, The Public's Vicinage Right: A Constitutional Argument, at pp. 1681-84.) 

9 One of the judges of trial even opined that had a trial not happened in Boston, 

10 riots would break out. (I d. at 1682, fn. 128 citing Hiller B. Zobel, The Boston 

11 Massacre (1970), p. 222 (quoting Judge Oliver.) Engel argues that the Boston 

12 Massacre trials and the English response revealed the colonists' deep-seated 

13 commitment to the vicinage presumption. When England responded to 

14 revolutionary acts in Boston by passing the Intolerable Acts, one of which 

15 provided the English soldiers could not be tried in Boston for murders in Boston, 

16 it fanned the flames of revolutionary fire. In short, the Bostonians accepted the 

17 rule of law because they were the community to impose it; they revolted when it 

18 was taken away. (Id. at 1683-1684.) And so at the very first meeting of the 

19 Continental Congress, the Vicinage Right was on the agenda. Among the first set 

20 of resolutions passed was that colonists were entitled to "the great and 

21 inestimable privilege of being tried by their peers of the vicinage, according to the 

22 course of that law." (Resolutions of Oct. 14, 1774, reprinted in 1 Journals of 

23 Continental Congress, 1774-1789, at 69 (1904).) 

24 Moreover, the fair cross-section requirement is equally part of the 

25 community's Vicinage Right. As the Supreme Court of the United States 

26 explained in Taylor v. Louisiana, supra, the fair cross-section requirement is 

27 
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1 fundamental to the juty trial right. In this sense, it is the jury who "guard[s] 

2 against the exercise of arbitrary power-to make available the commonsense 

3 judgment of the community as a hedge against the overzealous or mistaken 

4 prosecutor ... " (Taylor, supra, 419 U.S. at 530.) Section 790(b) eliminates the 

5 demographics of the joined counties, excluding their distinctive groups in the 

6 community. As will be discussed in more detail in the following sections, as- , 

7 applied to this case, the prosecution has eliminated the community's vicinage 

8 rights. (See Section IV, infra.) 

9 IV. The Vicinage Right Exists, In Part, to Prevent Forum Shopping. 
10 

11 
· Since the earliest days of litigation, courts have discouraged forum 

shopping. A lower federal court even described it as "vexatious litigation." (See 
12 

Semtek Int'l, Inc. v. Lockheed Martin Corp. (2001) 531 U.S. 497, 499, 509, 
13 

Hanna v. Plumer (1965) 380 U.S. 460, and Erie R.R. v. Tompkins (1938) 304 
14 

15 
U.S. 64, 77; see e.g., Espesito v. Piatroiuski (7th Cir. 2002) 223 F.3d 497, 501.) 

16 
The Sixth Amendment creates a venue rule that prevents the government from 

forum shopping for a community different than the natural community. Indeed, 
17 

18 
as will be discussed in a later section, the Framers were well aware that an 

English jury was not the same as a Boston jury were they protested the 
19 

Intolerable Acts depriving Boston of jurisdiction to prosecute English soldiers. 
20 

21 
(See Engel, The Public's Vicinage Right: A Constitutional Argument (2ooo) 75 

N.Y.U.L.Rev. 1658, 1683-1687, 1695.) In his influential paper, the current United 
22 

23 
States Assistant Attorney General for the Office of Legal Counsel, Steven Engel 

put the issue at the heart of the Vicinage Clause: 
24 The concern for forum shopping points towards the 
25 

26 

27 

jury's role not only as a finder of fact, but also as a 
representative of a particular community. The 
government might forum shop not simply to decrease 
the accuracy of the verdict, but more particularly, to 
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. select a forum more likely to convict the defendant. The 
signers of the Declaration of Independence were well 
aware that an English jury was not the same thing as a 
Boston jury. Even if both were impartial, the English 
jury would be more likely to acquit an accused redcoat 
or convict an accused patriot. Likewise, the jurors from 
Simi Valley were considerably more ready to acquit the 

· officers who beat Rodney King than similarly situated 
jurors in Los Ahgeles. The vicinage presumption 
acknowledges that juries represent the values and the 
experiences of a particular community and thus serve as 
democratic representatives of the vicinage. 

Engel, The Public's Vicinage Right: A Constitutional Argument, supra, at 1695-
1696. 

10 
Certainly, a criminal case should have similar, if not greater, proscriptions 

11 
against forum shopping as in a civil case. As the First Circuit Court of Appeals 

12 

13 · explained in dismissing an indictment for lack of venue: 

14 

15 

16 

17 

18 

19 

Over time, one of the primary concerns motivating the 
limitation of venue has been the danger of allowing the 
government to choose its forum free from any external 
constraints. See, e.g., Travis, 364 U.S. at [*170] 634 
(''Venue provisions in Acts of Congress should not be so 
freely construed as to give the Government the choice 
of a tribunal favorable to it.") [citation and internal 
quotation marks omitted]. 

United States v. Salinas (1st Cir. 2004) 373 F.3d 161, :i69-170.) 
20 

And so in dismissing an indictment for passport fraud routed through the 
21. 

22 

27 

New Hampshire passport office where the conduct occurred in New York, the 

Circuit Court explained: 
· The Supreme Court has forged a connection between 

venue and conduct elements. See, e.g., Rodriguez
Moreno, 526 U.S. at 279. In general, this connection 
means that a criminal defendant's own actions will 
determine where venue can be laid. Expanding venue 
for passport fraud in the way that the government 
suggests would unhinge this connection and give the 

Motion to Dismiss People v. Joseph DeAngelo 34 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

0 0 

government unfettered control of determining where 
passport applicants can be tried. In our view, this would 
frustrate the Supreme Court's insistence that the 
determination of venue be tied to the substantive 
definition of the crime. It would also offend our bedrock 
conviction that "the venue requirement is designed to 
preverit a criminal defendant from having to defend 
himself in a place that has no meaningful connection to 
the offense with which he is charged." United States v. 
Santiago, 83 F.3d 20, 24 (1st Cir. 1996). 

United States v. Salinas (1st Cir. 2004) 373 F.3d 161, 169. 

Here, the prosecuting agencies have wholly skirted the Vicinage Right, 

defendant's constitutional protections~ the communities' rights, and even the 

various statutory protections that exist. Importantly, these prosecuting agencies 
11 

have not sought an order to have the courts inquire as to the propriety of venue in 
12 

California. (§§ 790, 1037.) 
13 

14 

15 

16 

v. Multi-Jurisdictional Joinder in This Capital Case Violates the 
Defendant's and Communities' Vicinage Rights Under State and 
Federal Constitutions. As-Applied,§ 790(b) is Unconstitutional. 

17 "The purpose of the jury trial, as we noted in Duncan, is to prevent 

18 oppression by the Government. 'Providing an accused with the right to be tried by 

19 a jury of his peers gave him an inestimable safeguard against the corrupt or 

20 overzealous prosecutor and against the compliant, biased, or eccentric judge.' 

21 Duncan v. Louisiana, supra, at 156." (Williams v. Fla., supra, 399 U.S. at 100.) 

22 With the contours of the Vicinage Right in hand, this court must examine the 

23 prosecution in this case. Six district attorneys have proceeded on a defective 

24 complaint, violating the Vicinage Rights held by both the defendant and the 

25 respective communities. Section 790(b) is not unconstitutional in all instances, 

26 but as-applied to this prosecution it is insufficient to protect the constitutional 

27 
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1 rights at play. There are few cases applying§ 790(b) and there are none deciding 

2 a constitutional challenge to the statute itself. (Alcala v. Superior Court (2008) 

3 43 Cal-4th 1025; see also People v. Davis (2010) 184 Cal.App-4th 305.) 

4 The accusations prosecuted in this case are not crimes committed partially 

5 in one county and partially in another. The accusations are not of offenses where 

6 stolen property is taken from one county to another. The accusations do not 

7 involve the same victims, as in Price. The accusations here are of murder. No 

8 matter how prior courts have read commentary and opinions on the vicinage 

9 right in trials for less-serious prosecutions, the common law long-held that a 

10 defendant had a vicinage right for a homicide trial. Defendant's right to vicinage 

11 at common law requires this court to return the capital charges to the counties 

12 wherein the crimes were allegedly committed. Opinions of the California 

13 Supreme Court and federal courts predating Price make this clear. 

14 And so the California Supreme Court has been hesitant to review executive 

15 authority to seek the death penalty, in one case merely stating, "To give the 

16 district attorney of each county the discretion to decide whether to seek the death 

17 penalty does not render such decisions arbitrary, even in the absence of statewide 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

standards for, or oversight of, such decisions." (People v. Yeoman (2003) 31 

Cal-4th 93, 165 [citation omitted].) But that is not what is happening here. Here, 

six prosecutors are each behaving as the lead prosecuting agency for crimes 

allegedly committed in their respective county, but doing it in Sacramento 

County under one defective complaint. 

Penal Code section 790, subdivision b, provides: 
If a defendant is charged with a special circumstance 
pursuant to paragraph (3) of subdivision (a) of Section 
190.2, the jurisdiction for any charged murder, and for 
any crimes properly joinable with that murder, shall be 
in any county that has jurisdiction pursuant to 
subdivision (a) for one or more of the murders charged 
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in a single complaint or indiqtment as long as the 
charged murders are "connected together in their 
commission," as that phrase is used in Section 954, and· 
subject to a hearing in the jurisdiction where the 
prosecution is attempting to consolidate the charged 
murders. If the charged murders are not joined or 
consolidated, the murder that was charged outside of 
the county that has jurisdiction pursuant to subdivision 
(a) shall be returned to that county. 

7 There is no doubt legislatures have the power to define judicial districts, 

8 but the application of§ 790(b) is far afield of the common law principles 

9 described above. Indeed, § 790(b) is far afield of the principles laid out in Price v. 

10 Superior Court and the subsequent People v. Posey and People v. Clark. (People 

11 v. Posey (2004) 32 Cal-4th 193, People v. Clark (2016) 63 Cal.4th 522.) For that 

12 reason, this court may dismiss the out-of-county charges without overruling Price 

13 or any other case. Each of those other cases rests on well-recognized legal 

14 principles unencumbered by the defects seen here. 

15 

16 A. The "Reasonable Nexus" or "Reasonable Relationship" 
Analysis is Insufficient to Protect the Defendant's and 

17 Communities' Vicinage Rights. 
18 

19 

20 

Given the esteem in which common law holds the Vicinage Right, a mere 

"reasonable relationship" test is insufficient to protect a defendant in a capital 

case. Nonetheless, whatever the strictures are, this court must at least require a 
21 

reasonable relationship to the crime actually committed. This will be the first 
22 

time in California law that § 790(b) will be used to join cases separated by this 
23 

many years and this many miles. 
24 

25 
Even if a "reasonable relationship" is sufficient to protect the Vicinage 

Right, that term would be stretched far too thin here. Unlike Alcala and similar 
26 

cases, where the defendant arguably completed portions of the crime or the 
27 
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1 planning thereof in various counties, these allegations are so distant in time and 

2 place that they cannot bear a "reasonable relationship" to each other. 

3 B. Multi-jurisdictional Joinder Violates the Defendant's and 
4 · Communities' ConstitUtional Rights. 

5 

6 
Holding the trial in Sacramento for the offense~? committed in Tulare, 

Ventura, Orange County, Santa Barbara, and Contra Costa counties will violate 
7 both the Sixth Amendment andthe implicit vicinage right in the California 
8 Constitution. Trying the crimes committed in five other counties in a sixth county 
9 -remote from the others violates the Sixth Amendment Vicinage Clause. The 

10 
defendant must be tried by a jury drawn from those counties. Section 790(b) 

11 
insofar as it reaches allegations not recognized in common law is 

12 
unconstitutional under the Sixth Amendment. 

13 The California Constitution, Price, Posey, and Clark each establish the 
14 general rule for permissible out-of-county joinder and venue change: The place of 
15 trial must bear some reasonable relationship to the crime in question. Here, there 
16 

is no such reasonable relationship between the various accused crimes-they are 
17 separated by years and hundr_eds of miles and the six prosecuting agencies have 
18 

proffered no relationship. Allowing the complaint to proceed for offenses 
19 committed in another vicinage will compromise the fundamental structure of the 
20 

trial. (See People v. Harris (1994) 9 Cal-4th 407, 427; Sullivan v. Louisiana 
21 

(1993) 508 u.s. 275, 279·) 
22 

Sacramento, Santa Barbara, Tulare, Orange, Ventura and Contra Costa 
23 counties are all very different. It is impossible to join all of the cases to reflect the 
24 values and.demographics of each county. According to the U.S. Census Bureau, 
25 

26 

27 
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the American Community Survey 2018 estimates13, the racial makeup of these 

counties are as follows: 
• Orange County14: 95.9% of people identify as belonging to a single 

race. Of those, for instance is 61.7% White, 1.7% Black of African
American, 34.1% Latinx or Hispanic, and 20.1% Asian. When viewing 
race alone or in combination with other races, it is estimated 65.2% are 
White, 2-4% are Black, 1.1% indigenous person, 22-4% Asian, 0.7% 
Hawaiian or Pacific Islander, and 12.6% "some other race." Of persons 
who do not identify as Latinx or Hispanic, 41% identify as White alone. 

• Ventura County1s: 95.6% of persons identify as belonging to a single 
race. 80.2% of those people are White, 4-4% Black or African-American, 
42-4% Latinx or Hispanic, and 7.3% Asian. When viewing race alone or 
in combination with other races, it is estimated 84.2% are White, 2.7% 
are Black, 2.1% indigenous person, 9.2% Asian, 0.5% Hawaiian or 
Pacific Islander, and 6.2% "some other race." When viewing persons 
that do not identify as Latinx or Hispanic, 45.8% identify as White 
alone. 

• Sacramento County16 : It is estimated 92.9% identify as belonging to 
a single race. 58% identify as White, 9.9% Black or African-American, 
15.6% Asian, and 23% Latinx or Hispanic. When viewing race alone or 
in combination with other races, it is estimated 63.7% are White, 12.5% 
are Black, 2.3% indigenous person, 18.7% Asian, 1.8% Hawaiian or 
Pacific Islander, and 8.9% "some other race." 

• Santa Barbara17: it is estimated 95.5% identify as being of a single 
race. 77.5% of those are White, 1.9% are Black, 5-4% are Asian, and an 
estimated 45.1% Latinx or Hispanic. When viewing race alone or in 

13 See U.S. Census Bureau. American Community Survey, 2018 Data Profiles, 2014-2018 ACS 5-Year Data 
Profile, available at https: //www.census.gov /acs /www I data/ data-tables-and-tools/ data-profiles/. 
14 Available at: https://data.census.gov/cedsci/table?d=ACS%205-
Year%2oEstimates%2oData%2oProfiles&table= DPo5&tid=ACSDP5Y 2018.DPo5&g=0400000 USo6 050 
ooooUSo6059 
15 Available at: https://data.census.gov/cedsci/table?d=ACS%205-
Year%2oEstimates%2oData%2oProfiles&table=DPo5&tid=ACSDP5Y2018.DPo5&g=o400000USo6 050 
ooooUSo6n1 
16 https: II data.census.gov I cedsci/table?d=ACS%205-
Year%2oEstimates%2oData%2oProfiles&table= DPo5&tid=ACSDP5Y 2018.DPo5&g=0500000 USo6o67& 
hidePreview=true&moe=false 
17 Available at: https://data.census.gov/cedsci/table?d=ACS%205-
Year%2oEstimates%2oData%2oProfiles&table=DPo5&tid=ACSDP5Y2018.DPo5&g=o400000USo6 050 
ooooUSo6o83&hidePreview=true. 
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combination with other races, it is estimated 81.5% are White, 2.9% are 
Black, 2.3% indigenous person, 7.2% Asian, 0.6% Hawaiian or Pacific 
Islander, and 10.5% "some other race." When viewing persons that do 
not identify as Latinx or Hispanic, 44.9% identify as White alone. 

• Tulare County18: An estimated 96.6% identify as belong to a single 
race. 76.5% identify as White, 1.6% as Black or African-American, 3.6% 
as Asian, and 64.1% Latinx or Hispanic. When viewing race alone or in 
combination with other races, it is estimated 79.3% are White, 2.3% are 
Black, 2.2% indigenous person, 4.8% Asian, 0-4% Hawaiian or Pacific 
Islander, and 14.9% "some other race." Of persons who do not identify 
at Latinx or Hispanic, 29% identify as white. 

• Contra Costal9: It is estimated 93.1% of persons identify as belonging 
to a single race. 57.2% of those people are White, 8.6% Black or African
American, 25.4% Latinx or Hispanic, and 16.3% Asian. When viewing 
race alone or in combination with other races, it is estimated 62.9% are 
White, 10.7% are Black, 2% indigenous person, 19.8% Asian, 1.2% 
Hawaiian or Pacific Islander, and 11.4% "some other race." When 
viewing persons that do not identify as Latinx or Hispanic, 44-4% 
identify as White alone. 

The statistics speak for themselves, no county clearly serves as a fair cross

section of another. Moreover, the political climate of each establishes the danger 

of forum shopping. In 2016, California voters put forward Proposition 62, Repeal 

of the Death Penalty Initiative. The voter initiative failed to secure a majority of 

votes statewide, but the results demonstrate how these communities feel about 

the death penalty. The Statement of Vote put out after the November 8, 2016 

General Election by the Secretary of State published the following results20 : 

• Santa Barbara: The initiative passed with 51.8% of the vote. 

1s Available at: https://data.census.gov/cedsci/table?d=ACS%205-
Year%2oEstimates%2oData%2oProfiles&table=D Po5&tid=ACSDP5Y 2018.DPo5&g=0400ooo USo6 050 
oooo USo610z. 
19 Available at: https://data.census.gov/cedsci/table?d=ACS%205-
Year%2oEstimates%2oData%2oProfiles&table=DPo5&tid=ACSDP5Y 2018.DPo5&g=o4ooooo USo6 050 
ooooUSo6o13 
20 Available at: https: II elections.cdn.sos.ca.gov /sov /2016-general/sov /2016-complete-sov.pdf 
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1 • Contra Costa: The initiative passed with 50.5% of the vote. 

2 • Orange: The initiative failed, gaining only 39.8% of the vote 

3 • Ventura: The initiative failed, gaining only 41.9% of the vote. 

4 • Sacramento: The initiative failed, gaining only 43-4% of the vote. 

5 • Tulare: The initiative failed, gaining only 32.5% of the vote 

6 The people of Santa Barbara voted to eliminate the death penalty. By 

7 seeking death on those counts, the prosecutor ignores the will of the voters. By 

8 then removing venue to Sacramento County, the prosecutor dodges those voters 

9 entirely. 

10 
CONCLUSION 

11 

12 
The First Amended Complaint cannot be allowed to proceed because it 

13 
violates the defendant's and the communities' Vicinage llights. This court must 

14 
dismiss the out of county allegations because venue is not proper in Sacramento 

15 
County for extra-territorial offenses under the federal and state constitutions nor 

16 under the statutory law. Because § 790 cannot be read as to protect those rights 

17 
in this case, it is unconstitutional as-applied. 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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Dated: 

Motion to Dismiss 

Submitted, 

Joseph Cress 
Supervising Assistant Public Defender 

Alice Michel 
Supervising Assistant Public Defender 
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