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IN THE DISTRICT COURT OF DOUGLAS COUNTY, NEBRASKA 

M’S INC., a Nebraska Corporation, d/b/a M’S 

PUB, ANN MELLEN, and RONALD 

SAMUELSON, 

                    Plaintiffs, 

UNITED FIRE & CASUALTY COMPANY, 

a/s/o M’S INC.,  

Plaintiff-Intervenor, 

v.  

METROPOLITAN UTILITIES DISTRICT, a 

Political Subdivision,  

Defendant. 

______________________________________ 

MARK MERCER, individually; VERA 

MERCER, individually; and MERCER 

MANAGEMENT COMPANY, a Nebraska 

corporation,  

Plaintiffs, 

v.  

COLUMBIA NATIONAL INSURANCE 

COMPANY, a Nebraska corporation,  

Plaintiff-Intervenor, 

FARMERS MUTUAL INSURANCE 

COMPANY OF NEBRASKA, a Nebraska 

mutual insurance company,  

Plaintiff-Intervenor,  

v.  

METROPOLITAN UTILITIES DISTRICT, a 

Political Subdivision,  

Defendant. 

______________________________________ 
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COLUMBIA NATIONAL INSURANCE 

COMPANY, as subrogee for OLD OMAHA 

ASSOCIATION,  

Plaintiff,  

vs.  

METROPOLITAN UTILITIES DISTRICT, a 

Political Subdivision,  

Defendant. 

______________________________________ 
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This matter came before the Court from February 14 to February 25, 2022, for a bench trial 

on Plaintiffs’ respective Complaints alleging negligence by Defendant Metropolitan Utilities 

District (“MUD”).  The cases arise from an explosion and fire in the Old Market District in Omaha, 

Nebraska, which occurred on January 9, 2016, as a result of an underground natural gas line being 

struck by an excavation crew horizontally directionally drilling under the city sidewalk in front of 

the Mercer Building at 11th and Harney Streets.  Fifty-five (55) plaintiffs filed sixteen (16) lawsuits 

arising out of the fire. Thirteen (13) of those lawsuits were fully resolved. The claims of the 

remaining three Plaintiffs, the Mercers, M’s Pub, and Columbia National Insurance Company 

against MUD were heard at the bench trial. Counsel appeared on behalf of the parties. Evidence 

was adduced and arguments were heard.  After receiving written closing arguments from the 

parties, the Court took the matter under advisement.  Being fully advised, the Court finds and 

orders as follows: 
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PROCEDURAL HISTORY 

As a preliminary matter, there are several issues the Court must first address. 

Pre-Trial Motions in Limine 

 At a hearing on January 3, 2022, and February 7, 2022, the Court deferred ruling on three 

motions in limine until trial.  The Court will address each in turn.  

Plaintiffs filed a motion in limine December 14, 2021, and the Court reserved ruling on the 

admissibility of MUD’s summary judgment Statement of Facts.  The Court finds this issue is now 

moot as Plaintiffs did not offer this as an exhibit, thereby precluding the Court’s need to rule on 

its admissibility.   

As to MUD’s motion in limine filed December 30, 2021, the Court reserved ruling on 

excluding certain evidence from trial: (1) Plaintiffs’ reference to subsequent remedial measures 

and (2) Plaintiffs’ reference to newspaper or other media coverage related to the January 9, 2016, 

fire, and MUD’s response.  The Court finds these issues are also moot – these matters were either 

not brought up during trial, or in the event they were raised, were objected to at the time at which 

time the Court made its ruling.  Therefore, the Court does not need to rule on MUD’s motion in 

limine.   

Finally, the Court also reserved ruling on Plaintiffs’ February 4, 2022, motion in limine to 

exclude testimony of Anspach, Dunn, Hopkins, Schultz, Sanders, Dolezal, Stroeble, Henn, and 

Conrad and Motion to strike MUD expert testimony of Sanders, Eastwood, and Unidentified 

Representatives of MUD.  As MUD did not call or offer evidence of several of the witnesses of 

whom were requested by Plaintiffs to be excluded, the Court finds the motion in limine to exclude 

testimony of the witnesses Dunn, Hopkins, Sanders, Stroeble, and Henn to be moot.  Therefore, 

the Court will not address the motion as to these witnesses.  Similarly, none of the experts 
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requested to be excluded in the motion to strike were called during the trial, and therefore, the 

Court finds this motion to be moot and it will not consider it.   

Thus, remaining before the Court is Plaintiff’s Motion to exclude testimony of Anspach, 

Schultz, Dolezal, and Conrad.  In the motion in limine, Plaintiffs argue that each witness’ 

testimony should be excluded pursuant under Nebraska rules governing the admissibility of expert 

testimony, specifically, Neb. Rev. Stat. §§ 27-702 and 27-703 (Reissue 2016).  First, the Court 

notes that Plaintiffs called Michael Conrad as a witness.  Secondly, before a Court engages in a 

Daubert/Schafersman analysis, the challenging party has the burden to sufficiently call into 

question the reliability or validity of some aspect of the anticipated testimony.  Hemsley v. 

Langdon, 299 Neb. 464, 478, 909 N.W.2d 59, 70 (2018).  The Court finds Plaintiffs failed to 

sufficiently call into question the reliability or validity of the anticipated testimony by Anspach, 

Schultz, and Dolezal, and therefore, the Court finds Plaintiffs Motion in Limine is overruled as to 

their Daubert argument.  Plaintiffs also made general objections to the testimony, including that 

the witnesses’ testimony was cumulative or duplicative.  Plaintiffs’ motion in limine is overruled 

on these bases.   

Plaintiffs’ Case in Chief 

In support of their cases-in-chief, Plaintiff called fourteen witnesses to testify: (1) Battalion 

Chief Matthew Carmichael; (2) Captain Donald Dooley; (3) Greg Jeffries; (4) Larry Lundquist; 

(5) Christopher Sacco; (6) Ann Mellen; (7) Richard Costello; (8) Ronald Jankowski; (9) Jacob 

King; (10) Michael Conrad; (11) Steve Osmeara; (12) Travis Crawford; (13) Mark Doyle; and (14) 

Arnold Bates.  Plaintiffs also offered designated portions of depositions of nine witnesses: (1) 

Edward Buglewicz (Ex. 689 “A” & “B”); (2) Denise Dolezal (Ex. 697); (3) Dan Osterdyk (Ex. 

1204); (4) Michael Kolterman (Ex. 1206); (5) Edward Grunst (Ex. 1210); (6) Richard Mansfield 
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(Ex. 1212); (7) Steven Flory (Ex. 1214); (8) Corey Boozell (Ex. 1216); and (9) Alexander Neeland 

(Ex. 1218).   

At the end of his testimony and after he left the courtroom, MUD moved to strike the 

entirety of Arnold Bates’s testimony as it was cumulative of Bates’s report, and the report did not 

have an indication of trustworthiness as required under Neb. Rev. Stat. § 27-803(7) as the bases 

for Bates’ conclusions were incomplete.  For example, MUD took issue with the fact that Bates 

did not interview crew leader Dan Osterdyk or the rest of the boring crew.  Plaintiffs argued that 

MUD’s motion was untimely as Bates was no longer present and MUD extensively cross-

examined Bates.  Plaintiffs argued that MUD’s argument goes to the weight of the evidence, rather 

than its admissibility.  The Court took MUD’s motion under advisement.  The Court now finds 

that MUD’s motion to strike Bates’s testimony is overruled and the Court will take MUD’s 

arguments in consideration when examining and determining the weight with which to give 

Bates’s testimony. 

At the closing of Plaintiffs’ case-in-chief, MUD made a motion for a directed verdict, 

which the Court denied.   

Defendant MUD’s Case 

MUD called seven witnesses to testify: (1) Matt Stevens; (2) Denise Dolezal; (3) Justin 

Peterson; (4) Colin Lodl; (5) James Anspach; (6) Michael Schulz; and (7) Robert Stubbe.  

MUD also offered designated portions of depositions of fourteen witnesses: (1) Troy 

Torgerson (Ex. 1208); (2) Lacey Allen (Ex. 1220); (3) Tony Perkins (Ex. 1222 “A” and “B”); (4) 

Steve Morgan (Ex. 1226); (5) Julie Winnubst (Ex. 1228); (6) Jason Adkins (Ex. 1230); (7) John 

Hiers (Ex. 1232); (8) Angelina Mangiamelli (Ex. 1246); (9) Scott Sasser (Ex. 1249); (10) Amanda 

Kreiner (Ex. 1253); (11) Rebecca Keating-Lefler (Ex. 1255); (12) Trent Greener (Ex. 1257); (13) 
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Mary Julius (Ex. 1259); and (14) Ryan Yarbrough (Ex. 1277). In conjunction with the depositions, 

MUD also offered numerous exhibits that were utilized in the course of the depositions.  The Court 

received the fourteen depositions and accompanying exhibits without objection.  The Court also 

received the counter-designations by Plaintiffs of these depositions.  

MUD offered counter-designations on all depositions Plaintiffs offered in support of their 

case-in-chief.  Additionally, Defendant offered exhibits utilized in the depositions offered by 

Plaintiffs.  As to Exhibit 1204, the deposition of Dan Osterdyk, Defendant offered Exhibits 714, 

716-720, 723-729, 739, 774, and 745.  As to Exhibit 1206, the deposition of Edward Grunst, 

Defendant offered Exhibits 927-929. As to Exhibit 1210, the deposition of Mike Kolterman, 

Defendant offered Exhibits 732-735 and 749-752.  As to Exhibit 1212, the deposition of Richard 

Mansfield, Defendant offered Exhibit 930.  As to Exhibit 1214, the deposition of Steven Flory, 

Defendant offered Exhibits 931 and 932.   

Plaintiffs posited numerous objections to these exhibits which the Court took under 

advisement and now addresses.  Plaintiffs objected to Defendant’s offer of deposition exhibits on 

the basis of hearsay to Exhibits 714, 717, 718, 724, 725, 726, 727, 729, 732, 745, 749, 750, 751, 

752, 928, 930, 931, and 932.  As to the objections to these exhibits, per the parties, there was a 

stipulation that all deposition exhibits were considered “business records,” thereby rendering the 

hearsay objection without merit.  Based on this understanding between the parties, the Court 

overrules the hearsay objections to the exhibits.  The Court also considered objections to several 

of the deposition exhibits on the basis of relevance, cumulative evidence, foundation, authenticity, 

Rule 402, and Rule 403.  The Court overrules these objections and receives all exhibits offered by 

MUD in conjunction with the depositions as articulated above.  
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In addition to other exhibits the Court received without objection, MUD offered Exhibits 

977, 979, 983, 985, 987, 989, 991, 993, 995, and 997, to which Plaintiffs objected on the basis of 

foundation and authorization.  These exhibits are transcripts of the audio recordings of interviews 

by Omaha Fire Department’s Captain Donald Dooley performed of the NCS crew at the scene on 

January 9, 2016, or shortly thereafter; the recordings were transcribed by counsel for MUD.  The 

videos themselves were received by the Court.  (Ex. 978, 980, 984, 986, 988, 990, 992, 994, 998.)  

The Court received Exhibits 977, 979, 983, 985, 987, 989, 991, 993, 995, and 997 as aid to the 

Court only.   

Upon MUD’s request and over Plaintiffs’ objections, the Court took judicial notice of the 

dismissals of the other defendants in this case.  After resting in their defense, MUD renewed its 

motion for a directed verdict, which the Court again denied.   

Plaintiffs’ Rebuttal 

In rebuttal, Plaintiffs offered Exhibit 1104, a five-second video of Mike Conrad at the scene 

of the fire.  MUD objected as improper rebuttal.  MUD’s objection is overruled and Exhibit 1104 

is received.  The Court will give the exhibit its due weight in its analysis. 

Plaintiffs also offered Exhibits 1277, certified weather records from December and 

January.  MUD objected on foundation, authenticity, late disclosure, relevancy, hearsay, and 

improper rebuttal testimony.  The Court overruled these objections and received Exhibit 1277.  

The Court also took judicial notice of the fact that on December 10, 2015, per page 2 of Exhibit 

1277, it was 61 degrees out.   

Plaintiffs rested and MUD renewed its motion for directed verdict, which the Court denied.  

The Court took the matter under advisement.   
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FACTS   

 As a preliminary matter, the Court notes that the following recitation is but a fraction of 

the evidence elicited in the course of the two week trial in these matters.  However, these are the 

facts most salient to the Court’s analysis, and it will discuss these in more detail and additional 

facts as needed in its discussion.   

This case concerns an excavation crew striking an underground gas line in the course of 

underground directional drilling. On January 9, 2016, an excavation crew from North Central 

Services (“NCS”) was performing horizontal directional drilling (“HDD”) in the street front of the 

Mercer Building in the Old Market at 11th and Harney Streets.  The crew from NCS was from 

Minnesota and was hired by United Private Networks (“UPN”), a Delaware corporation, in order 

to install fiber optic conduit pursuant to a contract between UPN and Verizon Wireless (VZW).  

At the time of the events in question, the Mercer Building was a heavy-timber four-story structure 

built in 1900 that did not have a sprinkler system.  A gas service line ran into the Mercer Building 

from an east to west direction; it connected to the service main running along 11th Street.  11th 

Street runs in a north to south direction.  The gas line was under the control of Defendant MUD. 

Pre-fire events regarding MUD utilities  

 Prior to their excavation in front of the Mercer Building, NCS submitted “locate tickets for 

the 11th and Harney area” pursuant to the One-Call Notification Act codified at Neb. Rev. Stat. §§ 

76-2301 et seq.  A locate ticket informs utility operators that an excavator will be digging in a 

particular area, and a utility operator “shall advise the excavator of the approximate location of 

underground facilities in the area of the proposed excavation by marking or identifying the location 

of the underground facilities with stakes, flags, paint, or any other clearly identifiable marking or 

reference point.”  Neb. Rev. Stat. § 76-2323 (Reissue 2018).  MUD locators responded to NCS’s 
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locate tickets in that area on three separate occasions prior to January 9, 2016: (1) Dick Costello 

met with NCS in October 2015 concerning the ticket requests; (2) Chris Sacco responded to locate 

tickets on December 10, 2015; and (3) Ron Jankowski responded to locate tickets on January 4, 

2016.  

 Sacco, the MUD locator who responded on December 10, marked two half-dollar size 

yellow dots on the sidewalk in front of the Mercer Building and a yellow line in the street to 

indicate the presence of an underground gas utility.  He placed one dot along the curb and a second 

dot abutting a fence near M’s Pub, as identified by the Court in Exhibit 585, below, which depicts 

the utility marking on the sidewalk in front of M’s Pub as they appeared after the January 9, 2016, 

fire.  Sacco testified that he chose to use dots for aesthetic purposes so as not to overly mark the 

property in front of M’s Pub.  As the Court will discuss in its analysis, this explanation overlooks 

several other considerations, most notably the presence of an 18 inch blue line indicating a water 

utility that was marked the same day by MUD locator Travis Crawford.  Evidence established at 

trial showed the excavation area throughout the Old Market contained locator marks of MUD 

utilities; no other gas lines were marked with yellow dots.  Rather, the gas lines in those areas were 

located with yellow lines.  Exhibit 585 depicts the utility markings on the sidewalk in front of M’s 

Pub as they appeared after the January 9, 2016, fire.   
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Sacco further testified he had no trouble finding the shut off valve to the gas line that was located 

east across 11th Street.  The yellow line in the street was not depicted in any photograph received 

in evidence at trial.  Further, nobody at trial testified they observed the yellow line at any time. 

MUD locator Ron Jankowski responded to locate tickets on January 4, 2016, five days 

prior to the events on January 9, 2016.  Jankowski testified that when he drove by the area in 

question in front of M’s Pub in his truck at 15 miles per hour, he was able to see Sacco’s yellow 

dots on the sidewalk.  Therefore, he did not re-mark, re-locate, or get out of his truck, in order to 

make sure the markings were sufficient.   

The NCS crew members were interviewed after the explosion and fire; their depositions 

were also offered during the course of trial in lieu of live testimony.  All members of the NCS 

crew consistently testified that they did not see Sacco’s yellow dots, nor did they see the abandoned 
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gas valve that was situated to the north of the blue water line on the sidewalk, prior to excavating.  

The Court finds this testimony credible and finds there has been no evidence to dispute the veracity 

of the crews’ statements. However, while NCS workers did not see the yellow dots marked by 

MUD prior to excavating, members of the NCS were able to identify the dots when shown a photo 

similar to Exhibit 585 on page 10 of this Order during their depositions.  Mike Kolterman of the 

NCS crew also testified in his deposition that he observed the abandoned gas valve after the line 

was struck by kicking at the area to remove vegetation.   

In addition to the sufficiency of the locating and marking by MUD, another issue before 

the Court is whether MUD properly abandoned the gas valve box in the sidewalk where the blue 

lines and yellow dots were placed.  The Court has identified the abandoned gas valve box in 

question on Exhibit 585 on page 10 of this Order.  The evidence shows that MUD undertook a 

project with the City of Omaha in 2009, wherein sections of paving and pavers were replaced in 

the Old Market because they were sinking.  During this project, MUD improved its gas mains in 

the service area.  During this project, a new gas service line was installed running from the street 

into M’s Pub; the gas valve box on the sidewalk in front of M’s Pub was not taken out in the 2009 

project.  Plus, the abandoned gas valve was not cut at six inches and filled with material as 

Plaintiffs argue MUD was required to do so if MUD did not take out the gas valve.  Plaintiffs argue 

that Exhibit 579, MUD’s Construction Standard on the “Abandonment of Vaults and Valve Boxes” 

provides the procedure MUD was required to follow when abandoning gas valve boxes. (Ex. 579.)  

Events of January 9, 2016 

NCS struck the gas line in front of the Mercer Building at approximately 2:45 p.m. The 

explosion at M’s Pub occurred at approximately 2:50 p.m. on January 9, 2016. In the next few 

minutes, patrons at M’s Pub, the main floor restaurant at the Mercer Building, reported smelling 
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natural gas.  At approximately 2:50 p.m., an explosion occurred in the building.  This resulted in 

the first floor lifting approximately two to three feet; one employee was thrown about ten feet in 

the air.  The windows in the front of the building blew out from the force of the explosion.  At 2:51 

p.m., emergency dispatch from MUD received its first call regarding the explosion and that it 

possibly involved natural gas.  At 2:54 p.m., first responders from the Omaha Fire Department 

(“OFD”) arrived at the scene.  At approximately 3:16 p.m., the first MUD technician arrived on 

the scene; this was Steve Osmera.  Osmera made contact with OFD and was told to turn off the 

gas immediately. It should be noted that prior to Osmera arriving at the explosion, Osmera did 

locate the correct turn off valve on his vehicle’s computer.  However, after making contact with 

OFD, he realized he locked the piece of paper he had written the coordinates on in his truck.   

 At first, Osmera and other MUD technicians believed the abandoned gas valve box on the 

sidewalk was the correct gas valve shut off to the line into the Mercer Building.  They ultimately 

had to break off the cover in order to turn the valve; however, the fire did not abate. MUD 

technicians were unable to turn the gas off until approximately 4:26 p.m. as they could not find 

the correct gas shut off valve to the service line running to the Mercer Building.  The correct gas 

valve was located directly across 11th Street, as Sacco testified, and as Osmera initially located on 

his computer.  This was approximately 90 minutes after the gas service line was initially struck by 

NCS and approximately 70 minutes after MUD employees arrived on the scene.  The fire continued 

in the Mercer Building, ultimately reaching the fourth floor and causing the roof to collapse.  The 

building was subsequently declared a total loss.  

STANDARD OF REVIEW 

Unless an exception applies, the burden of proof in civil cases requires only the greater 

weight of the evidence, which means evidence sufficient to make a claim more likely true than not 
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true.  Burgardt v. Burgardt, 304 Neb. 359, 362, 934 N.W.2d 488, 493-94 (2019).  See also 

Malousek v. Meyer, 309 Neb. 803, 825, 962 N.W.2d 676, 693 (2021) (noting “the burden of proof 

in an action at law is a greater weight of the evidence”).  In a bench trial of a law action, the trial 

court’s factual findings have the effect of a jury verdict.  Malousek, 309 Neb. at 823, 962 N.W.2d 

at 691.   

In a bench trial of a law action, the court, as the trier of fact, is the sole judge of credibility 

of the witnesses and the weight to be given their testimony.  Id.  It is within the province of the 

trier of fact to credit the whole of the witness’ testimony, or any part of it.  Benjamin v. Bierman, 

305 Neb. 879, 889, 943 N.W.2d 283, 292 (2020).  The trier of fact’s assessment of witness 

credibility goes to the weight to be given the testimony and is but a step in determining the ultimate 

question of whether a party has met the requisite burden of proof, whatever that may be.  Malousek, 

309 Neb. at 826, 962 N.W.2d at 693.   

 

ANALYSIS 

A negligence claim brought under Nebraska’s Political Subdivision Tort Claim Act 

(“PTSCA”) has the same elements as a negligence action against an individual.  Connelly v. City 

of Omaha, 284 Neb. 131, 140, 816 N.W.2d 742, 753 (2012).  In order to prevail in a negligence 

action, a plaintiff must establish the defendant’s duty to protect the plaintiff from injury, a failure 

to discharge that duty, and damages proximately caused by the failure to discharge that duty.  

Rutledge v. City of Kimball, 304 Neb. 593, 600, 935 N.W.2d 746, 752 (2019).  

Plaintiffs allege MUD was negligent by (1) failing to properly mark the utility lines in a 

clear, consistent, and identifiable manner; (2) failing to properly abandon the gas valve box; and 

(3) failing to timely turn off the gas service.   First, the Court can quickly dispose of a few issues.  
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As it did at summary judgment, MUD argues that it is immune from liability on Plaintiffs’ claims 

that MUD was negligent in failing to adopt certain guidelines concerning how underground 

utilities should be marked.  (MUD Closing Brief, p. 9.)  However, Plaintiffs do not allege that 

MUD was negligent in such a way, merely that MUD was negligent in failing to properly mark 

the gas line in front of the Mercer Building in accordance to the appropriate standard of care.  The 

guidelines referred to by the parties, including the Nebraska 811 Manual, the Common Ground 

Alliance manual, and the American Public Works Association guidelines are all evidence 

informing the appropriate standard of care when determining whether MUD breached its duty in 

such a manner.  Therefore, the Court finds this argument without merit.   

I. DUTY 

A. Duty Generally 

The threshold issue in any negligence action is whether the defendant owes a legal duty to 

the plaintiff.  Rutledge, 304 Neb. at 600, 935 N.W.2d at 752.  Whether a legal duty exists for 

actionable negligence is a question of law.  Thomas v. Bd. of Trustees of Nebraska State Colleges, 

296 Neb. 726, 734, 895 N.W.2d 692, 699 (2017).  A duty may be imposed by statute or ordinance. 

NJI2d Civ. 3.02, Definition of Negligence (citing Gonzalez v. Union Pacific R. R., 292 Neb. 281, 

288, 872 N.W.2d 579, 585 (2015) (stating that the railroad “was required to exercise that degree 

of care imposed upon a railroad by federal regulations and its own code of operating instructions 

to provide proper and adequate warnings of its trains’ approach to railroad crossings”).   

    Duty is a question of whether a defendant is under any obligation for the benefit of a 

particular plaintiff; in negligence, the duty is always the same - to conform to the legal standard of 

reasonable conduct in light of the apparent risk.  Buresh v. Reinke, 28 Neb. App. 47, 57, 939 

N.W.2d 392, 401 (2020).  Once a court determines that a duty is owed by one party to another, it 

becomes necessary to define the scope and extent of the duty; this is the standard of care.  Id.  That 
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standard is typically general and objective and is often stated as the reasonably prudent standard, 

or some variation thereof; i.e., what a reasonable person of ordinary prudence would have done in 

the same or similar circumstances.  Id.   

Under Nebraska law, an actor ordinarily has a duty to exercise reasonable care when the 

actor’s conduct creates a risk of harm. Riggs v. Nickel, 281 Neb. 249, 256, 796 N.W.2d 181, 187 

(2011).  This approach examines the defendant’s conduct, not in terms of whether he had a “duty” 

to take particular actions, but, rather, in terms of whether his conduct breached the duty to exercise 

the care that would be exercised by a reasonable person under the circumstances.  Id. at 257, 796 

N.W.2d at 187 (2011).  The Nebraska Supreme Court has determined that a natural gas company 

has a heightened legal duty based on the dangerous nature of its product.  Harvey v. Metro. Util. 

District of Omaha, 246 Neb. 780, 786, 523 N.W.2d 372, 376 (1994).  A gas company must exercise 

a degree of care commensurate with the hazards of natural gas as a dangerous commodity.  Lemke 

v. Metro. Util. Dist., 243 Neb. 633, 649, 502 N.W.2d 80, 90 (1993); Hammond v. Neb. Nat. Gas. 

Co., 204 Neb. 80, 82, 281 N.W2.d 520, 522 (1979).  On account of the inherent and substantial 

danger of natural gas, a gas distribution company has a nondelegable duty to exercise due care in 

the distribution of natural gas.  Lemke, 204 Neb. at 651, 502 N.W.2d at 91.  A gas company’s duty 

of care not only pertains to the company’s distribution of gas through its pipelines, but extends to 

distribution through a customer’s service line or gas appliance that the company knows, or should 

know, is unsafe for conducting or using gas.  Id.   However, the company is not liable for the 

injuries from distribution of natural gas if the company has neither knowledge nor the opportunity 

to learn through reasonable diligence that a dangerous condition exists in the system used for 

distribution of its gas.  Id. at 651-52, 502 N.W.2d at 91-92.   
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Additionally, the Nebraska Supreme Court had determined that when (1) a governmental 

entity has actual or constructive notice of a dangerous condition or hazard caused by or under the 

control of the governmental entity and (2) the dangerous condition or hazard is not readily apparent 

to persons who are likely to be injured by the dangerous condition or hazard, the governmental 

entity has a nondiscretionary duty to warn of the danger or take other protective measures that may 

prevent injury as the result of the dangerous condition or hazard.  Id. at 647, 502 N.W.2d at 89.  

B. Application  

Applying this framework, the Court finds MUD, as a provider of natural gas, has a 

heightened duty to exercise care commensurate with the risk posed by the nature of natural gas as 

a dangerous commodity.  This includes using reasonable care to locate and mark its lines; maintain 

its utilities, which include properly abandoning its discontinued service lines and accompanying 

valves; and respond to emergencies in a reasonable manner.  As previously stated, this duty extends 

to distribution through a customer’s service line or gas appliance that the company knows, or 

should know, is unsafe for conducting or using gas.  Id.    

Here, MUD had numerous duties relevant to the allegations posed by Plaintiffs.  MUD had 

(1) a duty to mark its underground utilities in a clear, consistent, and identifiable manner; (2) a 

duty to properly abandon services so as to avoid a dangerous condition or hazard; and (3) a duty 

to turn off the gas in a timely manner.  Therefore, Plaintiffs have proved by the greater weight of 

the evidence that MUD had a duty to act with reasonable care in the actions described. 

II. BREACH 

 

A person acts negligently if the person does not exercise reasonable care under all the 

circumstances.  Susman v. Kearney Towing & Repair Center, Inc., 310 Neb. 910, 920, 970 N.W.2d 

82, 90 (2022).  It suffices to charge a person with liability for a negligent act if some injury to 

another ought reasonably to have been foreseen as the probable result thereof by the ordinarily, 
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intelligent and prudent person under the same circumstances.  Id.  Nebraska case law has placed 

foreseeability in the context of breach and as a factor in determining whether there was a breach 

of the duty of reasonable care.  Hodson v. Taylor, 290 Neb. 348, 361-62, 860 N.W.2d 162, 175 

(2015).  In order to determine whether appropriate care was exercised, the fact finder must assess 

the foreseeable risk at the time of the defendant’s alleged negligence.  Thomas, 296 Neb. at 735, 

895 N.W.2d at 699.  Foreseeability is analyzed as a fact-specific inquiry.  Id. at 735, 895 N.W.2d 

at 699-700.   

While the existence of a duty and the identification of the applicable standard of care are 

questions of law, the ultimate determination of whether a party deviated from the standard of care 

and was therefore negligent is a question of fact.  Cerny v. Cedar Bluffs Junior/Senior Public 

School, 262 Neb. 66, 74-75, 628 N.W.2d 697, 704-05 (2001).  To resolve the issue, a finder of fact 

must determine what conduct the standard of care would require under the particular circumstances 

presented by the evidence and whether the conduct of the alleged tortfeasor conformed to the 

standard.  Id. at 75, 628 N.W.2d at 705.  The violation of a regulation or statute is not negligence 

per se, but may be evidence of negligence to be considered with all other evidence in the case.  

Scheele v. Rains, 292 Neb. 974, 981, 874 N.W.2d 867, 872 (2016).  Similarly, a violation of an 

administrative rule or of a private safety regulation is independent evidence of negligence, under 

all the circumstances, provided an expert witness incorporates the regulation in his opinion as to 

an issuable act of negligence and the evidence would probably aid the trier of fact.  Simon v. Omaha 

Public Power Dist., 189 Neb. 183, 195-96, 202 N.W.2d 157, 165 (1972).  See also Haselhorst v. 

State, 240 Neb. 891, 485 N.W.2d 180 (1992).  Advisory safety standards may represent a 

consensus of what a reasonable person in a particular industry would do, and therefore, may be 

helpful to the trier of fact in deciding whether the standard of care has been met.  Norman v. 
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Ogallala Public School Dist., 259 Neb. 184, 194, 609 N.W.2d 338, 347 (2000) (determining the 

applicability of safety standards promulgated by the American Welding Society that were adopted 

by the American National Standards Institute for standard of care in negligence action).   

A. Alleged pre-fire breaches   

 

1. MUD breached its duty to locate and mark its underground facilities in 

front of the Mercer Building 

 

There is no dispute that MUD had a duty to locate and mark its underground facilities under 

Nebraska law.  Both parties offered evidence of the standards they argue govern MUD’s duty to 

locate and mark their utilities.  MUD argues that because the gas line in front of M’s Pub was 

marked with two yellow dots with paint, it satisfied its obligations under § 76-2323 as these were 

“reference points made with paint.”  (MUD Brief, p. 10.)  Plaintiffs argue that the utility markings 

in front of M’s Pub were required to be “clearly identifiable,” and MUD failed to comply with 

Nebraska law. 

The Court finds MUD did not adequately mark or identify the location of the underground 

facilities as required by § 76-2323. MUD breached its duty of care to perform the locates in a 

reasonable manner commensurate with the hazards of natural gas and according to the One-Call 

Act, which was specifically implemented in order “to aid the public by preventing injury to persons 

and damage to property and the interruption of utility services resulting from accidents caused by 

damage to underground facilities.”  Neb. Rev. Stat. § 76-2302 (Reissue 2018).    

The MUD locator who made the yellow dots in question, Sacco, testified that he chose to 

use dots for aesthetic purposes so as not to overly mark the property in front of M’s Pub.  The 

Court finds this does not reflect the standard of care commensurate with MUD’s duty to locate and 

mark its utilities in a clearly identifiable manner.  Even though the marks were made with paint 

and in accordance with the color requirements, the marks were inadequate to convey the existence 
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of underground utilities to NCS.  First, Sacco’s testimony does not account for the inconsistencies 

between the yellow dots in question that were made next to a blue line approximately eighteen 

inches long indicating a water utility, which was marked the same day by a different MUD locator.  

The dots were approximately 1.5 inch in size or the size of a half-dollar.  Choosing to utilize two 

half-dollar size yellow dots was faulty and to the extent this decision was based on aesthetics, 

MUD chose protecting appearance over preventing utility strikes.   

Second, Sacco’s testimony also does not account for the inconsistency with the other gas 

markings in the Old Market area.  The excavation area throughout the Old Market contained 

locator marks of MUD utilities; no other gas lines were marked with yellow dots.  Rather, the gas 

lines in those areas were located with yellow lines.  Thus, on their inspection for MUD gas utilities, 

NCS would have been looking for yellow lines consistent with those in the other excavated parts 

of the Old Market.   

The Court finds that upon NCS’s locate request, MUD had a duty to advise NCS of its 

underground facilities in a clearly identifiable manner, whether by stakes, flags, paint, or any other 

clearly identifiable marking or reference point.  Further, commensurate with the hazards of natural 

gas as a dangerous commodity, MUD was to exercise due care.  Lemke v. Metro. Util. Dist., 243 

Neb. at 649, 502 N.W.2d at 90. The Court finds MUD breached its duty to exercise such care.  

As MUD regularly reminded the Court during trial, the Nebraska State Fire Marshal 

approved the use of dots in its amendment of 155 Neb. Admin. Code. § 005.05C in 2019.  

However, this misstates the issue.  The issue is not whether dots are permissible – in fact, it is 

undisputed that dots can be appropriate for marking utilities.  Rather, the issue is whether the two 

yellow dots made by MUD clearly identified the utility lines at issue in front of the Mercer 

Building.  In this case, they did not.  The two dots in front of M’s Pub and next to a large blue line 
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marking water were insufficient to identify the location of the gas line in front of M’s Pub.  For 

the foregoing reasons, Plaintiffs have proven by the greater weight of the evidence that MUD 

breached its duty to properly mark its underground facilities.   

2. MUD breached its duty to properly abandon gas valve box 

As with the marking of underground utilities, the parties dispute the appropriate standard 

applicable to the abandonment of utilities that are no longer in service.  The evidence shows that 

MUD undertook a project with the City of Omaha in 2009, wherein sections of paving and pavers 

were replaced in the Old Market because they were sinking.  During this project, MUD improved 

its gas mains in the service area.  During this project, a new gas service line was installed running 

from the street into M’s Pub; the gas valve box on the sidewalk in front of M’s Pub was abandoned 

in the 2009 project.  Plaintiffs argue MUD failed to comply with its own standards for properly 

abandoning gas valve boxes.   

Plaintiffs argue that Exhibit 579, MUD’s Construction Standard on the “Abandonment of 

Vaults and Valve Boxes” provides the procedure MUD is required to follow when abandoning gas 

valve boxes. (Ex. 579.)  This standard requires that when it is not practical to remove the valve 

box, “just remove the valve box lid.”  (Id.)  Then, “[t]he valve box shall be filled with sand or 

flowable fill to 6” below grade.  The remaining 6” shall be filled with concrete.”  Finally, MUD is 

to “[i]nsert a T-Bolt and nut into the concrete with the head of the T-Bolt flush with top of the 

concrete. The T-Bolt will note the valve box has been intentionally abandoned by [MUD] and not 

inadvertently filled with concrete by others.”  (Id.)  As to the abandoned gas valve box in front of 

M’s Pub, MUD did not follow these procedures.   

Alternatively, MUD argues that based on the evidence of Denise Dolezal, while it was not 

optional for MUD to have such a construction standard regarding the abandonment of the valve 
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boxes, it was optional as to whether MUD decided to utilize this standard.  This testimony 

contradicts evidence offered of an official statement made by MUD on January 22, 2016, wherein 

it admitted that while it was normal practice to abandon the access to the valve below the surface, 

it did not happen after the 2009 construction project.  The Court notes a copy of this statement was 

not offered into evidence, but MUD employee Mark Doyle testified to the nature of the statement, 

confirming it was an official statement issued by MUD.   

The Court finds MUD did not properly abandon this gas valve box as required.  Failing to 

follow its own protocol, MUD’s own employees did not even know the gas valve box was 

abandoned and spent a significant amount of time working to break open the valve as they believed 

it would shut off the gas during the January 9, 2016, fire.  This demonstrates the importance of 

properly abandoning the valve box.  The Court finds Plaintiffs have proven by the greater weight 

of the evidence that MUD’s failure to properly abandon the gas valve box in front of M’s Pub was 

a breach of MUD’s duty of care.   

3. MUD breached its duty to timely turn off gas to Mercer Building 

Finally, the Court must consider whether MUD breached its duty to turn off the gas to the 

Mercer Building in a timely manner.  First, Plaintiffs allege that MUD was negligent in the time it 

took to arrive at the scene.  The Court finds this argument without merit.  

Battalion Chief Carmichael testified that when at the scene on January 9, 2016, he waited 

approximately 20 to 30 minutes for MUD to arrive, which he testified was “a little bit longer” 

compared to his prior experience.  Similarly, Captain Dooley testified that in his experience, most 

utilities respond between ten to twenty minutes.  In its “DRAFT” Media Release, MUD stated that 

the MUD’s Dispatch Office received the first call regarding the fire at 2:52 p.m.  Per MUD, “[t]he 

first Field Service Technician arrived on the scene within 24 minutes of the 911 call.  MUD’s Gas 

Leak Response Procedure states that MUD will respond in less than one hour and the goal is to 
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respond in less than 30 minutes.  In 2015, MUD’s average gas leak response time was 26.4 

minutes.” (Ex. 675.)  MUD’s expert Schulz testified it took MUD 21 minutes to arrive at the scene.   

In light of the evidence before it, the Court finds MUD did not breach its duty of care with 

regard to its arrival to the scene of the explosion on January 9, 2016.  Therefore, Plaintiff failed to 

prove by the greater weight of the evidence its claim that MUD’s delay in shutting off the gas was 

due to arriving at the scene in a timely manner. 

Secondly, the explosion at M’s Pub occurred at approximately 2:51 p.m. on January 9, 

2016. The first MUD technician to arrive on scene, Osmera, arrived at approximately 3:16 p.m. 

and was told by OFD to turn off the gas.  It took MUD until 4:26 p.m. to turn off the gas to the 

building due to a series of errors.  The Court is referring to the errors of the locking of the 

coordinates of the correct turn-off valve in Osmera’s vehicle and trying to turn off the gas from an 

abandoned gas valve.  This amounted to 70 minutes that it took MUD to locate and turn off its 

own gas valve, and more than 90 minutes since the explosion.  Omaha Fire Department’s Captain 

Donald Dooley testified that in his experience, most utilities respond between ten to twenty 

minutes and utilities are under control within ten to fifteen minutes.  The Court finds MUD’s delay 

in turning off the gas was a serious breach of MUD’s duty of care.  Plaintiffs have shown by the 

greater weight of the evidence that MUD breached its duty of care by failing to timely turn off the 

gas to the Mercer Building.   

III. PROXIMATE CAUSE  

Based on the foregoing analysis, there are three breaches for which the Court must 

determine if Plaintiffs established proximate cause: (1) MUD’s failure to properly locate and mark 

the underground gas utilities in front of the Mercer Building; (2) MUD’s failure to properly 

abandon the gas valve box in front of the Mercer Building; and (3) MUD’s failure to timely turn 

off the gas to the Mercer Building.  MUD argues that even if it breached its duty of care, Plaintiffs 
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did not prove that MUD’s breaches are the proximate cause of the damage.  As to its alleged pre-

fire conduct, MUD argues the existence of several efficient intervening causes cuts off its liability 

due to deficient marking of the gas lines and valves.  As to its alleged post-fire conduct, MUD 

argues that the building was a “total loss” at the time of the explosion, and therefore, the length of 

time it took MUD to turn off the gas to the building was immaterial to the extent of its damage.  

Consequently, its conduct was not a proximate cause of Plaintiffs’ damages.   

  A defendant’s negligence is not actionable unless it is a proximate cause of the plaintiff’s 

injuries or is a cause that proximately contributed to them.  Ewers v. Saunders County, 298 Neb. 

944, 956, 906 N.W.2d 653, 663 (2018). “Proximate cause” is a cause that in a natural and 

continuous sequence unbroken by an efficient intervening cause, produces the injury, and without 

which the injury would not have occurred.  Pitts v. Genie Indus., Inc., 302 Neb. 88, 100, 921 

N.W.2d 597, 609 (2019).  A defendant’s conduct is a proximate cause of an event if the event 

would not have occurred but for that conduct, but it is not a proximate cause if the event would 

have occurred without that conduct.  Ewers, 298 Neb. at 957, 906 N.W.2d at 663.  A cause of an 

injury may be a proximate cause, notwithstanding that it acted through successive instruments of 

a series of events, if the instruments or events were combined in one continuous chain through 

which the force of the cause operated to produce the disaster.  Hynes v. Good Samaritan Hosp., 

291 Neb. 757, 770, 869 N.W.2d 78, 89 (2015). 

To establish proximate cause, the plaintiff must met three basic requirements: (1) without 

the negligent action, the injury would not have occurred, commonly known as the “but for” rule; 

(2) the injury was a natural and probable result of the negligence; and (3) there was no efficient 

intervening cause.  Latzel v. Bartek, 288 Neb. 1, 14, 846 N.W.2d 153, 163 (2014).  A defendant’s 

negligence is not actionable unless it is a proximate cause of the plaintiff’s injuries or is a cause 
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that proximately contributed to them.  Ewers, 298 Neb. 944, 956, 906 N.W.2d 653, 663 (2018).  A 

plaintiff is not bound to exclude the possibility that the event might have happened in some other 

way.  Hughes v. School District of Aurora, 290 Neb. 47, 59, 858 N.W.2d 590, 598 (2015).  

Causation is ordinarily a matter for the trier of fact.  Id. at  53, 858 N.W.2d at 595.  An 

allegation of negligence is insufficient where the plaintiff asks the jury to guess the cause of an 

accident.  Swoboda v. Mercer Mgmt. Co., 251 Neb. 347, 352, 557 N.W.2d 629, 632 (1997).  

Speculation and conjecture are not sufficient to establish causation.  King v. Crowell Memorial 

Home, 261 Neb. 177, 182, 622 N.W.2d 588, 594 (2001).  The evidence must be sufficient to make 

the theory of causation reasonable and not merely possible.  Id. at 182-83, 622 N.W.2d at 594.     

A. MUD’s failure to properly locate and mark the underground gas utilities in 

front of the Mercer Building was the proximate cause of Plaintiffs’ damages  

 

The Court finds MUD’s failure to adequately locate and mark the gas lines in front of the 

Mercer Building as required by Neb. Rev. Stat. § 76-2323 was the proximate cause of the explosion 

at M’s Pub on January 9, 2016, resulting in Plaintiffs’ damages to be established at a later trial.  

The Court finds that Plaintiffs have shown by the greater weight of the evidence that this was the 

“but for” cause of the explosion and fire at the Mercer Building, resulting in substantial damage to 

Plaintiffs.  Had the gas line been marked in a clearly identifiable manner, NCS operators would 

have seen the gas markings next to the water line.  As horizontal directional drillers are known to 

pothole “things that go boom,” had they seen the gas markings, NCS would have potholed the 

pavement in front of M’s Pub, allowing them to ascertain the location of the gas line in question.  

This would have prevented the strike of the gas line which led to the explosion and fire.   

Second, Plaintiffs proved by the greater weight of the evidence that the injury was a natural 

and probable result of the negligence.  According to the experts that testified in trial on behalf of 

all parties, utility strikes during horizontal directional drilling operations are very common.  
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Nebraska’s Legislature enacted the One-Call Notification System Act “to aid the public by 

preventing injury to persons and damage to property and the interruption of utility services 

resulting from accidents caused by damage to underground facilities.”  Neb. Rev. Stat. § 76-2302 

(Reissue 2018).  Thus, the very purpose of the Act and the procedures detailed within were to 

provide contractors with a way to be alerted to the presence of various utilities underground so that 

such strikes can be avoided.  This acknowledgement by the Legislature demonstrates the necessity 

for properly marked utilities in order to prevent damage by underground utility strikes.   

Finally, MUD’s liability for its negligent conduct was not severed by an efficient 

intervening cause.  Defendant argues that even if the Court found its failure to locate and mark its 

utilities was the proximate cause of the damages sustained by Plaintiffs, Defendant’s liability was 

terminated due to efficient intervening causes.  These efficient intervening causes include NCS’s 

failure to drill at 42 inches as required by their project’s specifications and NCS’ failure to pothole 

the sidewalk in front of M’s Pub.  In opposition to Defendant’s position, Plaintiffs argue that NCS’ 

decision to drill at 30 inches and decision not to pothole were reasonably foreseeable.  (Plaintiffs’ 

Reply Brief, p. 17.)   

An “efficient intervening cause” is the new and independent conduct of a third person, 

which itself is a proximate cause of the injury in question and breaks the causal connection between 

the original conduct and the injury.  Jacobs Eng’g Grp. Inc. v. ConAgra Foods, Inc., 301 Neb. 38, 

74, 917 N.W.2d 435, 463 (2018).  Stated alternatively, “[a] party is only answerable for the natural, 

probable, reasonable, and proximate consequences of his acts.”  Id. at 76, 917 N.W.2d at 464.   

“Where some new efficient cause intervenes, not set in motion by him, and not connected with but 

independent of his acts and not flowing therefrom, and not reasonably in the nature of things to be 

contemplated or foreseen by him, and produced the injury, it is the dominant cause.”  Id.  The 
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causal connection is severed when (1) the negligent actions of a third party intervene; (2) the third 

party had full control of the situation; (3) the third party’s negligence could not have been 

anticipated by the defendant; and (4) the third party’s negligence directly resulted in injury to the 

plaintiff.  Latzel, 288 Neb. at 14, 846 N.W.2d at 164.  The Nebraska Supreme Court has stated that 

“the doctrine that an intervening act cuts off a tort-feasor’s liability comes into play only when the 

intervening cause is not foreseeable.  But if a third party’s negligence is reasonably foreseeable, 

then the third party’s negligence is not an efficient intervening cause as a matter of law.”  Id. at 

15, 846 N.W.2d at 164.   

In is argument to the Court, Defendant provides the following specifics regarding the 

alleged existence of efficient intervening causes:  

(1) If the Court finds NCS should have drilled at 42”, [Defendant] should prevail 

because NCS’s decision to ignore the project’s requirements was an efficient 

intervening cause[;] 

(2) If the Court finds NCS should have potholed after seeing the blue mark on the 

sidewalk in front of M’s Pub, [Defendant] should prevail because the removal of 

the concrete slab and potholing below the surface would have uncovered 

[Defendant’s] gas service line located at 36” below grade; thus, NCS’s decision not 

to pothole was an efficient intervening cause[;] and  

(3) If the Court finds one or more people on the NCS crew saw gas markings in 

front of M’s Pub – be they (1) the “dots” on the sidewalk, (2) the mark in the street, 

or (3) the valve box to the abandoned gas line – [Defendant] should prevail because 

NCS’s own foreman admitted such information is enough to put them on notice of 

an underground gas line and NCS’s decision to drill without potholing was an 

efficient intervening cause.   

Defendant’s Amended Closing Brief, p. 6.   The Court will consider each.   

First, NCS bored at 36” in front of M’s Pub in order to install the fiber optic lines.  MUD 

argues that because NCS was required to bore at 42” inches, NCS’s failure to do so is an efficient 

intervening cause that severs MUD’s liability.  In order to establish the conduct as an efficient 

intervening cause, MUD must first show that NCS’s failure to drill at 42” constitutes a “negligent 

action of a third party.”  See Latzel, 288 Neb. at 14, 846 N.W.2d at 164.  MUD argues that “[h]ad 
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NCS simply followed the specifications by Verizon and the plans approved by the City of Omaha 

and excavated the conduit line at forty-two inches (42”), the Old Market Fire would not have 

occurred.”  (MUD Closing Brief, p. 31.)   MUD argues that NCS “was legally and contractually 

obligated to install the fiber-optic line at 42”.”  (Id.)  Thus, MUD argues that NCS’s deviation 

from these specifications was negligent and resulted in Plaintiffs’ injuries. 

The threshold issue in any negligence action is whether the defendant owes a legal duty to 

the plaintiff.  Rutledge, 304 Neb. at 600, 935 N.W.2d at 752.  Therefore, MUD must establish that 

NCS had a legal duty to bore at 42” and that it breached such duty.  MUD conflates an alleged 

breach of contract with an alleged breach of duty under negligence.  MUD has failed to establish 

that the contract specifications imposes a legal duty on NCS to drill at a particular depth.  Instead, 

under Nebraska law, NCS had a duty to exercise reasonable care when its conduct creates a risk 

of harm.  Riggs v. Nickel, 281 Neb. 249, 256, 796 N.W.2d 181, 187 (2011).  Based on the evidence 

before it, the Court finds that NCS’s decision to bore at 36” instead of 42” was not a negligent 

action that constituted an efficient intervening cause.   The Court finds that MUD failed to establish 

by the greater weight of the evidence that NCS’s failure to drill at 42” on January 9, 2016, was 

negligent.   

Second, MUD also argues that NCS’s failure to pothole the sidewalk in front of M’s Pub 

constituted an efficient intervening cause severing MUD’s liability.  Again, MUD must prove that 

(1) the negligent action of NCS intervene; (2) NCS had full control of the situation; (3) NCS’s 

negligence could not have been anticipated by MUD; and (4) NCS’s negligence directly resulted 

in injury to Plaintiffs.  See Latzel, 288 Neb. at 14, 846 N.W.2d at 164.  Assuming without deciding 

that NCS’s failure to pothole the sidewalk in M’s Pub was a negligent action and that NCS was in 

full control of the situation when it made the decision not to pothole, the Court finds that MUD 



28 

 

failed to prove that NCS’s decision not to pothole was not foreseeable.  Stated alternatively, the 

Court finds NCS’s decision not to pothole was reasonably foreseeable by MUD, and therefore, 

does not constitute an efficient intervening cause as a matter of law.  See Latzel, 288 Neb. at 15, 

846 N.W.2d at 164.   

Regarding the foreseeability of NCS’s decision not to pothole, MUD argues that it “could 

not have foreseen that NCS would not follow common industry practices or its own internal 

procedures and fail to pothole under all marked utility lines, including those in front of M’s Pub.  

(MUD Amended Closing Brief, p. 39.)  While it is undisputed that NCS observed the water mark 

on the sidewalk in front of M’s Pub, all NCS employees denied seeing any indication of the 

presence of an underground gas utility, including a gas valve.  MUD argues that under NCS 

policies, the crew was required to pothole the sidewalk even for a water line, and under city 

regulations regarding potholing, NCS was obligated to remove the entire panel of that particular 

area of sidewalk. (Ex. 727, p. 444.)  

NCS employee Kolterman testified that there was no need to pothole because the water 

line was 6 feet deep and they would not be boring “within close proximity to that water line” to 

install the conduit.  (Ex. 1206, Kolterman Depo., 155:21-25, 156:1.)  Per Kolterman, he “was not 

going to be within three feet or more of that water line determined by the depth of the…valve.”  

(Id. at 156:21-25.)  Plaintiff’s expert Greg Jeffries testified that NCS’s internal rules requiring 

potholing was a “perfect world guideline.”  (Jeffries, 271:12-25, 272:1.)  However, it was 

foreseeable that NCS would drill over the water main if they didn’t know gas was there, admitting 

that he himself has bored over and under water lines without potholing.  (Id., 269:13-19.)   Jeffries 

testified that drillers rarely knowingly drill over gas.  Per Jeffries, if there was an indication that 
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there was a gas line, NCS would have exposed the gas line and made sure to drill past it in some 

fashion.  (Id. at 270:18-25, 271:1-2.)   

Additionally, the Court received Exhibit 557, a collection of “strike tickets” from MUD 

locator Ron Jankowksi.  These are reports that are completed when a contractor hit a water or gas 

pipe; the strike report also includes the name of the utility locator and an explanation of what 

occurred.  The forms also include a question – “Did Contractor attempt to locate facility (pot 

hole)?”  Exhibit 557 includes thirteen strike reports attributable to Jankowksi from May 2010 to 

April 2014.  Of the thirteen tickets, nine related to the strike of a gas main or service; four related 

to the strike of water main or service.  Of the thirteen tickets, only one indicated that a contractor 

attempted to locate a facility by potholing.  Eleven tickets included the response “no” to the 

question of whether the contractor attempted to pothole.  One ticket stated “don’t know” in regards 

to potholing.  MUD was well aware that contractors routinely chose not to pothole in the course 

of their projects, resulting in utility strikes - including gas lines.   

Based on the evidence presented during trial, the Court finds MUD failed to prove by the 

greater weight of the evidence that it was unforeseeable that NCS would not pothole in front of 

M’s Pub in order to locate utilities.  Rather, the evidence shows that it was foreseeable that NCS 

would not pothole.  As MUD failed to show that NCS’s negligence could not have been anticipated 

by MUD, MUD failed to establish an element of an efficient intervening cause. Therefore, this 

argument is without merit, and NCS’s decision not to pothole does not constitute an efficient 

intervening cause severing MUD’s liability.   

Third, MUD argues that “if the Court finds one or more people on the NCS crew saw gas 

markings in front of M’s Pub – be they (1) the “dots” on the sidewalk, (2) the mark in the street, 

or (3) the valve box to the abandoned gas line – [Defendant] should prevail because NCS’s own 
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foreman admitted such information is enough to put them on notice of an underground gas line 

and NCS’s decision to drill without potholing was an efficient intervening cause.”  (MUD Closing 

Brief, p. 6.)  All NCS employees testified that they did not see the gas markings nor the gas valve.  

Plaintiff’s expert, Greg Jeffries, testified that if there was an indication that they knew that there 

was “some level of mark for a gas line,” the drillers would have exposed the gas line and made 

sure they passed it.  (Jeffries, 270:18-25, 271:1-2.)  Per Jeffries, drillers rarely knowingly go over 

gas lines because as a “thing that goes boom,” it scares drillers the most.  (Id.)  Therefore, MUD’s 

argument on this basis is without merit.   

B. MUD’s failure to timely turn off the gas to the Mercer Building, while 

negligent, was not the proximate cause of Plaintiff’s damages  

Next, MUD argues that it is not liable for its post-fire breach of failing to turn off the gas 

service in a timely manner.  The Court finds that based on the evidence before it that while MUD’s 

response in turning off the gas at the scene of the fire at M’s Pub was a serious breach of its duty, 

it ultimately was not the proximate cause of the damage sustained to the Mercer Building post-

explosion.  Even if the Court accepted Plaintiff’s argument that the fire within the Mercer Building 

was a gas-fed fire, the evidence indicates that even if MUD had promptly turned off the gas to the 

Mercer Building, it was unlikely that OFD would have been able to send responders inside the 

building due to structural damage.  Plaintiffs failed to show by the greater weight of the evidence 

that even if the gas had been turned off in a timely manner, the fire within the building would have 

proceeded any differently.    

As a preliminary matter, the Court will address the transmission concerning the presence 

of smoke and flames on the third floor of the Mercer Building at 3:18 p.m.  Evidence was presented 

by way of audio recordings of Omaha Fire Department Captain Dooley’s interview of NCS crew 

members at the scene of the fire and simultaneous to the operations of OFD and MUD to manage 
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the fire.  Schulz’s opinion regarding the Mercer Building is based in part by a transmission 

overheard in the background of Captain Dooley’s interview, wherein OFD firefighter Frank 

Corcoran reported that the smoke and flames have reached the third floor of the structure.  Per 

Schulz’s estimation of the timeline in listening to the tapes, this transmission was made at 

approximately 3:18 p.m.  (Schulz, 44-45.)  Based on this report, Schulz determined that the fire 

reached the third floor within 30 minutes of the explosion, and therefore, the building was not safe 

to enter as of 3:18 p.m.  Given the lack of corroboration of OFD Corcoran’s transmission – 

Corcoran did not testify, was not deposed, and another firefighter confirmed via deposition that it 

was Corcoran’s voice – and the lack of evidence in OFD reports of fire on the third floor, the Court 

will not consider this evidence.  

Even disregarding this evidence, however, the Court finds Plaintiffs failed to prove by the 

greater weight of the evidence that damage to the building would have been minimized or limited 

had the gas been shut off in a timely manner.  In support of Plaintiffs’ position, they rely on 

Battalion Chief Carmichael’s testimony that had MUD turned off the gas sooner, he could have 

had a crew enter M’s Pub, evaluated the structural stability of the building, and had crews in the 

building to make sure there was no extension of the fire.  However, even if the gas had been turned 

off in a timely manner, there is evidence of several hazards posed by the building by the time MUD 

arrived on the scene, including the fact that the first floor was compromised and the basement 

posed a flooding hazard.  Additionally, the building had been evacuated of all human life, leaving 

only property.  Under the decision matrix of OFD and in light of all these conditions, Plaintiffs 

failed to show that the fire could have been prevented from proceeding as it did or that the outcome 

would have been different. 
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Evidence that the first floor was compromised at the time of the initial explosion shows 

that the floor rose up two or three feet, throwing one employee approximately ten feet.  MUD’s 

expert, Michael Schulz, testified that due to the composition of the building – a heavy-timber 

structure built in 1900 – it takes a lot of force to damage them, and the floor lifting indicates a 

“very significant explosive event.”  This destroyed the interior stairwell to the basement, and 

therefore, first responders could only enter the basement through the exterior stairs where the gas 

regulator was burning off excess gas.  Thus, while turning off the gas would have allowed access 

to the basement stairwell, it is unlikely that firefighters would have proceeded in this way.  Thermal 

imaging used by OFD at approximately 3:11 p.m. indicated that the first floor was sagging, 

indicating substantial damage.  Schulz testified the instability of the first floor posed two problems: 

(1) it would be unsafe to send firefighting personnel into the basement below that sagging floor, 

and (2) it would be unsafe to send firefighters into the first floor on top of the floor.  Schulz also 

testified that there was a drowning hazard in the basement level, due to the water from OFD’s 

efforts to extinguish the fire flowing from the first floor to the basement. The evidence does not 

indicate the water level at the time OFD was waiting for MUD to shut off the gas prior to 4:26 

p.m.  However, post-fire, the water level was shown by images of debris, such as plastic bags and 

loaves of bread, caught in the basement ceiling pipes due to the elevated water level in the 

basement.  (Ex. 1147.)   

At 3:11 p.m., evidence of dispatch calls indicate that a building inspector was called to the 

scene; however, at 3:24 p.m., it was reported that the inspector was still 30 minutes from the scene.  

MUD employee Mike Conrad, who was ultimately responsible for finding the gas valve shut off 

box in the street and turning off the gas to the Mercer Building at 4:26 p.m. testified that he arrived 

at the scene between approximately 3:30 and 3:40 p.m. on the day in question.  At that time, he 
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testified that he was informed by OFD Battalion Chief Kreisel that the main floor was 

compromised, that OFD was in defensive mode, and that they were not sending anyone inside.      

The Court commends Chief Carmichael, Captain Dooley, and the other first responders of 

the Omaha Fire Department who diligently responded to and worked to protect the lives and 

property of Omaha citizens.  However, Plaintiffs failed to establish by the greater weight of the 

evidence that OFD would have been able to send firefighters inside the Mercer Building had the 

gas been shut off in a timely manner.  At no point in the course of the fire did OFD ever switch to 

“offensive” fire methods from “defensive operations.”  This means that OFD was putting the fire 

out from the exterior of the building, rather than from within the building.  (Ex. 1010; Ex. 1011.)  

Further, Chief Carmichael testified that he would “have reassessed the possibility of sending 

firefighters into the building only after all gas to the entire block of buildings had been turned off.”  

Turning off the gas to the entire block is significantly different than turning off gas to the Mercer 

Building - and would have taken considerably more time.  For example, MUD technician Osmera 

testified that he worked until 6:30 p.m. on January 9, 2016, to turn off the gas to the Mercer 

Building and the half block.  (Osmera, p. 212.)   

The Court acknowledges the destruction of the Mercer Building was a devastating loss to 

Plaintiffs and Omaha as a whole.  However, the Court finds based on the foregoing analysis that 

Plaintiffs failed to show by the greater weight of the evidence that MUD’s failure to timely turn 

off the gas to the Mercer Building was the proximate cause of their damages.  Rather, the evidence 

indicates that in light of the damage sustained by the building in the initial explosion, it was 

unlikely that first responders would have been able to enter the building in order to curb the 

progress of the fire.  Accordingly, as they have failed to prove an essential element of the claim, 

Plaintiffs’ negligence claim on this basis fails.   
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C. MUD’s failure to properly abandon the gas valve box in front of the Mercer 

Building, while negligent, was not the proximate cause of Plaintiff’s damages  

 Finally, for the same reasons described above, MUD’s failure to properly abandon the gas 

valve box in front of the Mercer Building was not the proximate cause of Plaintiffs’ damages.  The 

Court agrees that had the gas valve box been properly abandoned, MUD technicians would not 

have taken precious time trying to open it because they would have known it was abandoned.  

Further, MUD technicians would have known to look elsewhere for the proper gas valve box to 

turn off the gas to the Mercer Building.  However, even if the Court assumed that the MUD 

technicians would have timely found the proper gas valve box to turn off the service line to the 

building, it would not have prevented the fire inside the building from progressing like it did.  

Again, as stated, due to structural concerns of the building and damage already done, there is no 

evidence to suggest that the building would have been safe for firefighters to enter in order to fight 

the fire on the offensive.  Again, as discussed, Chief Carmichael would not have reassessed his 

strategy until gas to the entire block was shut off.   

 While MUD’s failure to properly abandon the gas valve box was negligent, Plaintiffs failed 

to show by the greater weight of the evidence that the outcome of the explosion and fire would 

have been any different.  Therefore, Plaintiff’s failed to establish that this breach of MUD’s duty 

was the proximate cause of their damages.   

IV. Allocation of Fault  

 As the final part of its analysis, the Court must determine the fault allocated to MUD in 

light of the conduct of the other parties to the litigation who previously settled with Plaintiffs.  

Nebraska adopted a comparative negligence statutory scheme, abrogating the common law 

doctrine of contributory negligence, which relieves the parties of an all-or-nothing situation, and 

substitutes apportionment of the damages by fault.  Baldwin v. City of Omaha, 259 Neb. 1, 18, 607 
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N.W.2d 841, 853 (2000).  As the purpose of comparative negligence is to allow triers of fact to 

compare relative negligence and to apportion damages on that basis, the determination of 

apportionment is solely a matter for the fact finder.  Connelly v. City of Omaha, 284 Neb. 131, 

145, 816 N.W.2d 742, 756 (2012).  Under Nebraska law,  

(1) A release, covenant not to sue, or similar agreement entered into by a 

claimant and a person liable shall discharge that person from all liability to the 

claimant but shall not discharge any other persons liable upon the same claim unless 

it so provides. The claim of the claimant against other persons shall be reduced by 

the amount of the released person's share of the obligation as determined by the 

trier of fact. 

 

(2) A release, covenant not to sue, or similar agreement entered into by a 

claimant and a person liable shall preclude that person from being made a party or, 

if an action is pending, shall be a basis for that person's dismissal, but the person's 

negligence, if any, shall be considered in accordance with section 25-21,185.09. 

 

Neb. Rev. Stat. 25-21,185.11 (Reissue 2016).  Neb. Rev. Stat. 25-21,185.09 dictates the effect that 

a claimant’s contributory negligence has on the claimant’s recovery.  As there is no allegation of 

contributory negligence on the part of Plaintiffs, this section is not applicable. Thus, 25-

21,185.11(1) “plainly states that after the claimant settles with a joint tort-feasor, the claimant’s 

claim against other persons ‘shall be reduced by the amount of the released person’s share of the 

obligation as determined by the trier of fact.’”  Tadros v. City of Omaha, 273 Neb. 935, 940, 735 

N.W.2d 377, 381 (2007).  The Nebraska Supreme Court has further provided,  

Under the contributory negligence statutory scheme in Nebraska, joint tort-feasors 

who are “defendants” in an action “involving more than one defendant” share joint 

and several liability to the claimant for economic damages. They are liable for the 

entire amount of the claimant’s economic damages which are not chargeable to the 

claimant, so long as the claimant’s contributory negligence is not equal to or greater 

than the total negligence of all persons against whom recovery is sought. But when 

the claimant settles with a joint tort-feasor, the claimant forfeits that joint and 

several liability. The claimant cannot recover from the unsettling joint tort-feasor 

more than that tort-feasor’s proportionate share in order to compensate for the fact 

that the claimant made settlement with another that may prove to be inadequate. 

 

Id. at 941, 735 N.W.2d at 382.   
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 Plaintiffs have settled with Verizon Wireless (“VZW”), Unite Private Networks (“UPN”) 

and North Central Services (“NCS”).  The City of Omaha was named as a defendant in CI 16-3120 

and CI 16-4659, but not in Columbia National Insurance’s case under CI 17-7993.  The City of 

Omaha was dismissed as a party, but there is no evidence that Plaintiffs settled with the City of 

Omaha.   The Court asked the parties whether 25-21,185.11 permitted the Court to consider the 

negligence of the City of Omaha, if any, in its allocation of fault.  Ultimately, however, the Court 

finds it need not reach this issue as even if it considered the City of Omaha in the allocation, the 

Court finds that the City of Omaha is not at fault.  

Robert Stubbe testified on behalf of the City of Omaha that Omaha’s only role in the UPN 

contract is to protect its assets.  The Court finds pursuant to Stubbe’s testimony that the City of 

Omaha must approve of the plans for the excavation process, but this is more of a formality or “red 

tape” for installation.  The City does not inspect assets being installed by private companies, and 

while the City does impose minimum installation depths, Stubbe testified they do not monitor this.  

The Court finds the City’s part in this project was minimal and limited to an administrative role of 

approving plans submitted by UPN.  Additionally, Plaintiffs’ primarily alleged the City was 

negligent in permitting parking over the correct gas shut-off valve for the line into the Mercer 

Building.  However, the evidence before the Court shows that there was not a vehicle parked over 

the gas shut-off valve at the time MUD was attempting to shut off the gas.  Therefore, the City of 

Omaha was not negligent.   

The other parties to whom the Court will consider and allocate fault are VZW, UPN, NCS, 

and MUD.  The Court finds UPN and VZW are not at fault for Plaintiffs’ damages, as alleged by 

MUD.  While UPN ultimately hired NCS in order to install the fiber optic conduit pursuant to a 

contract with VZW, neither UPN nor VZW were involved in the actual excavation process.  
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Whether NCS was an independent contractor of VZW or UPN is moot because of the Court’s 

finding that VZW and UPN were not negligent as alleged by MUD.    

As to NCS, the Court finds that NCS is partially liable for the damages sustained by 

Plaintiffs.  As Plaintiffs’ expert Jeffries testified, most strikes of gas lines are the fault of excavators 

or locators.  Here we have both.  NCS had a duty to exercise reasonable care in its excavation as 

such a process creates a risk of harm.  Riggs v. Nickel, 281 Neb. 249, 256, 796 N.W.2d 181, 187 

(2011).  The evidence shows that MUD was required to mark the underground utility lines in front 

of the Mercer Building in a clearly identifiable manner, which it failed to do.  However, NCS also 

had a duty to inspect the area carefully in order to ensure the boring path would not affect 

underground utilities.  While the Court accepts the testimony of the NCS workers that they did not 

see the yellow dots marked by MUD prior to excavating, members of the NCS were able to identify 

the dots when shown a photo similar to Exhibit 585 on page 10 of this Order during their 

depositions.  Mike Kolterman of the NCS crew also testified in this deposition that he observed 

the abandoned gas valve after the line was struck by kicking at the area to remove vegetation. The 

Court finds this was a breach of NCS’s duty to exercise reasonable care and was, in part, the 

proximate cause of the damages sustained by Plaintiffs.  NCS failed to closely inspect the area 

they were drilling for markings. 

The Court finds and allocates fault as follows:  

The City of Omaha  0% 

Verizon Wireless  0% 

UPN    0% 

NCS     50% 

MUD    50% 
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Thus, as the nonsettling party, MUD will be 50% liable for Plaintiffs’ damages, 

which are to be determined at trial at a later date.   

IT IS SO ORDERED. 

DATED this 14th day of July, 2022.   

 

BY THE COURT: 

 

       ______________________________ 

       TIMOTHY P. BURNS 

       DISTRICT COURT JUDGE 

 


