
 
 

 
1010 F STREET, SUITE 300, SACRAMENTO, CALIFORNIA 95814 � (916) 443-6911 � FAX (916) 447-8336 

 

September 1, 2020 
  

BY FIRST CLASS U.S. MAIL 
& E-MAIL 

Internal Affairs Division  
Sacramento Police Department  
5760  Freeport  Boulevard 
Sacramento, CA 95822 
 

<IAConcerns@pd.cityofsacramento.org> 

Office of Public Safety Accountability 
Historic City Hall 
915 I Street, 3rd Floor 
Sacramento, CA 95814 

<opsa@cityofsacramento.org> 

  
Re:  Citizen Complaint Against Officer Smith (Badge #338) & Unknown Officer 
  
Dear Internal Affairs Division and Sacramento Community Police Review Commission: 
 
 The Sacramento Chapter of the National Lawyers Guild submits this citizen complaint on behalf 
of our organization and the citizens of Sacramento. On Friday, August 28, 2020, at approximately 10:30 
p.m., Elizabeth Kim, President of the Sacramento Chapter of the National Lawyers Guild, witnessed and 
recorded Officer Smith, Badge # 338, violently battering a young female near the intersection of 10th 
Street and I Street. On behalf of the Sacramento NLG, I submit the following Citizen Complaint and 
request an investigation, pursuant to Cal. Pen. Code § 832.5. 
 
 Based on our interaction with the victim, it is our inference that she does not wish to be publicly 
identified or have any contact with Sacramento Police Department for fear of retaliation. Please refrain 
from any unsolicited contact with the victim.  
 

Additionally, we are requesting a copy of the procedures governing the investigation of this 
Citizen Complaint. See Cal. Pen. Code § 832.5(a)(1) (“Each department or agency in this state that 
employs peace officers … shall make a written description of the procedure [to investigate complaints 
by members of the public against personnel] available to the public.”). 
 

Address Where Notices To Be Sent 
 

Daniel Garza, J.D. 
Sacramento National Lawyers Guild 

c/o Law Office of Mark E. Merin 
1010 F Street, STE 300 
Sacramento, CA 95814 
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Date, Place, and Circumstances Giving Rise to the Complaint 
   

I, Daniel Garza, am the Vice-President of the Sacramento Chapter of the National Lawyers Guild 
(hereinafter NLG). I am a 6-year veteran of the United States Navy with two deployments to Operations 
Iraqi Freedom and Enduring Freedom aboard the aircraft carrier USS Nimitz (CVN-68) where I worked 
as an Aviation Electronics Technician Petty Officer Second Class (E-5) and I earned a designation as an 
Enlisted Aviation Warfare Specialist. I earned a bachelor’s degree in Legal Studies from Chapman 
University in 2012 and a Juris Doctor from Lincoln Law School of Sacramento in 2019. I have been 
employed as a Legal Administrator at the Law Office of Mark E. Merin, a civil rights firm, since 2016. 
 
 On Friday, August 28, 2020, at approximately 10:30 p.m. Elizbeth Kim, President of the 
Sacramento NLG, was acting as a Legal Observer and monitoring the local protests, part of a national 
outcry calling for police accountability and against police brutality. Near the intersection of 10th Street 
and I Street, Ms. Kim witnessed a large number of officers, all without department patch, badge, or 
name identification in violation of Cal, Pen. Code § 830.10, marched past her on the sidewalk.1  
 
 A young woman was also on the sidewalk when the last officer in the line, later identified as 
Officer Smith, #338, without legal cause or justification, violently pushed her against the wall and to the 
ground. Officer Smith continued to walk behind the other officers when another unidentified officer told 
him to stop and post at the entrance to an alley. The young woman got up and attempted to film Officer 
Smith and get his badge number when Officer Smith violently slapped her phone out of her hand and 
broke the screen on the victim’s phone. Ms. Kim then approached to verbally get the officer’s 
identification in order to file this complaint. The unknown officer mentioned above witnessed the 
interaction and did not intercede and it is unknown, but unlikely, that he reported the unjustified use of 
force by Officer Smith. We request any copies of said report, if filed. 
 

Officer Smith’s use of unnecessary and excessive force during a public demonstration against 
police brutality and police unaccountability adds insult to injury and is a clear example of why people 
are demonstrating in the streets in the first place – because of bad police officers like Officer Smith, and 
the officers that tolerate the actions of bad officers, like the unknown officer who failed to intervene and 
likely failed to report.  
 

At all relevant times, Officer Smith was acting under color of law as a member of the 
Sacramento Police Department. Please note that Officer Smith was observed to be wearing a body 
camera and that Sacramento Police Department holds additional evidence of the events that will 
substantiate this complaint. We request access to and copies of any body camera recordings from Officer 
Smith and any other officers who recorded the exchange discussed herein. 
 

 
1 Note: I have previously informed OPSA, Daniel Hahn, SPD Internal Affairs, and Sacramento City Council of the on-going 
violation of Cal. Pen. Code § 830.10 by Sacramento Police Department in my Citizen Complaint, dated June 29, 2020, where 
Sacramento Police Officers shot me in the face with high velocity projectile at short range without legal justification while I 
was acting as clearly identified NLG Legal Observer. The issue of violations of Cal. Pen. Code § 830.10 to date is on-going 
and unremedied. This violation places NLG Legal Observers and citizens of Sacramento in a place of danger by making us 
get in close proximity to interact with over-armed, undertrained, and reactionary officers in order identify them, and it also 
distracts the officers from their duty when our Legal Observers interrupt their focus to ascertain their names and badge 
numbers. Sacramento Police Department has a mandatory duty to comply with all statutory laws and their own policies. See 
Galzinski v. Somers, (2016) Cal.App.5th 1164. 
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Personnel Complaint Classifications and Allegations 
 

1. Conduct Unbecoming an Employee 
 
“Behavior that is malicious, criminal, brings discredit upon the department, or fails to follow 

ordinary and reasonable rules of good conduct while on or off duty.” (Sacramento Police Department’s 
(“SPD”) Internal Investigations Manual, 220.01, pg. 3) 
 
 Criminal Conduct 

Officer Smith, #338, violated the following criminal laws when he intentionally and maliciously 
twice battered a young woman without justification under color of law: 
 

• Cal. Pen. Code § 146(a): Unlawful Detainment Under Color of Law 
• Cal. Pen. Code § 149: Unlawful Battery Under Color of Law 
• Cal. Pen. Code § 236: False Imprisonment 
• Cal. Pen. Code § 240: Assault  
• Cal. Pen. Code § 245: Aggravated Assault  
• Cal. Pen. Code § 242: Battery 
• Cal. Pen. Code § 594: Vandalism 
• Cal. Pen. Code § 830.10: Requirement for Officers to Display Their Name or Badge Number 

 
The unknown officer mentioned above, as well as the entire line of officers observed passing and 

filmed, violated the following criminal laws: 
 

• Cal. Pen. Code § 830.10: Requirement for Officers to Display Their Name or Badge Number 
 

The immoral and criminal conduct displayed by both Officer Smith, #338, and the unknown 
officer brings discredit upon SPD and police officers as a whole.  
 

2. Discourtesy 
 

“Rude or abusive actions directed toward another person.” (SPD’s Internal Investigations 
Manual, 220.01, pg. 3) 
 
 Officer Smith, #338, was rude and abusive when he slammed a young woman into a wall and on 
to the floor without provocation or legal justification. 
 

Officer Smith, # 338, was again rude and abusive when he slapped her phone out of her hand 
when she attempted to identify him on camera.  
 

3. Force 
 
“Any unreasonable amount of force, ranging from any physical contact to use of any weapon.” 

(SPD’s Internal Investigations Manual, 220.01, pg. 3) 
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General Use of Force 
“An officer shall only use the amount of force that the officer reasonably believes is necessary 

under the totality of the circumstances. . . An officer shall use only the force that is reasonable to effect 
an arrest, prevent escape, or to overcome resistance. During these situations, an officer shall continually 
evaluate their tactics when determining the appropriate use of force response. If necessary, an officer 
shall render, if properly trained, or otherwise request medical aid as soon as reasonably possible.” 
(SPD’s Use of Force Manual, 580.02, pg. 1). 

“Force shall be used in compliance with [Cal. Pen. Code § 835(a)].” (SPD’s Use of Force 
Manual, 580.02, pg. 3). “The factors used to determine reasonableness shall be consistent with Graham 
v. Connor (1989) 490 U.S. 386.” (Sic) (id). 
 
 Officer Smith, #338, violated SPD’s Use of Force Policy when he used excessive force against a 
person that was not detained, under arrest, attempting to escape, or resisting in any way. Officer Smith 
did not stop to ascertain the medical needs of the woman he assaulted unjustifiably, but instead again 
battered her by slapping her phone out of her hand. The force used was a clear violation of Cal. Pen. 
Code § 835(a) and was not consistent with Graham v. Connor. 
 

Prohibited Use of Force 
“Officers shall not use force: (a) Against individuals who are not subject to arrest or detention . . 

. (c) Against individuals for the sole purpose of preventing the exercise of first amendment rights, when 
a legitimate law enforcement purpose does not exist. (d) To punish or retaliate.” (SPD’s Use of Force 
Manual, 580.02, pg. 4). 

 
Officer Smith, #338, twice battered a young woman who was not subject to arrest or detention in 

violation to SPD’s policy on prohibited use of force.  
 
Officer Smith, #338, slapped the young woman’s phone out of her hand, damaging the phone, 

for the sole purpose of preventing the exercise of her First Amendment rights when a legitimate law 
enforcement purpose did not exist in violation of SPD’s policy on prohibited use of force. 

 
Officer Smith, #338, attempted to punish and/or retaliate against the young woman for 

participating in a demonstration that calls for police accountability for police brutality, and he responded 
with police brutality.   
 

4. Harassment 
 
“Any unsolicited or unwarranted employee action or conduct that reasonably appears meant to 

annoy, threaten, intimidate, or alarm any person.” (SPD’s Internal Investigations Manual, 220.01, pg. 4.) 
 
Officer Smith, #338, did harass the young woman when he twice battered her and broke her 

phone in an attempt to intimidate her into not filming him and to appear threatening. 
 

5. Improper Search and Seizure 
 
“A detention, arrest, search, or seizure of an individual’s person or property that is unlawful or in 

violation of Department policy.” (SPD’s Internal Investigations Manual, 220.01, pg. 4.) 
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The jurisprudence is very clear on what constitutes a seizure: 
 
“The word "seizure" readily bears the meaning of a laying on of hands or application of physical 

force to restrain movement, even when it is ultimately unsuccessful.” (California v. Hodari D., 499 U.S. 
621, 626, 111 S. Ct. 1547, 1550 (1991)). 

 
Officer Smith, #338, did unlawfully seize a young woman when he twice laid his hand upon her 

person in the application of physical force when she was not detained, arrested, resisting, or interfering 
with the Officer’s duties, a clear violation of the Fourth Amendment.  

  
6. False Arrest  

 
“Removal of personal liberty without proper authority or legal justification.” (SPD’s Internal 

Investigations Manual, 220.01, pg. 4) 
 

See the above allegations, facts, and analysis for “Improper Search and Seizure”.  
 

7. Improper Tactics 
 
“Procedures utilized by an employee that are different from approved practices or procedures.” 

(SPD’s Internal Investigations Manual, 220.01, pg. 4) 
 

See the numerous general orders and criminal laws violated by Officer Smith, #338, and possibly 
the unknown officer, outlined in this complaint.  
 

8. Insubordination 
 
“Failure or refusal to follow a lawful written or verbal order issued by a superior.” (SPD’s 

Internal Investigations Manual, 220.01, pg. 4) 
 

General Allegations  
See the numerous general orders and criminal laws violated by Officer Smith, #338 and the 

unknown officer outlined in this complaint.  
 

Mandatory Reporting Procedure for Reporting Use of Force 
“Employees shall notify the field supervisor anytime they use a reportable use of force. A 

reportable use of force is any use of force where any of the following apply [in relevant part to this 
complaint]:  
(3) The use of force causes injury.  
      (a) For the purpose of determining if a use of force is reportable, an injury is defined as any visible 
bodily injury or complaint of bodily injury (non-visible injury). The injury must be reasonably related to 
the use of force applied . . .” (SPD’s Use of Force Manual, 580.02, pg. 7). 
 Officer Smith, #338, did in fact injure a young woman when he slammed her in to a wall, and 
then slapped her phone out of her hand. He caused property damage when he intentionally slapped her 
phone out of her hand, which damaged the phone.  
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Requirement to Display a Name or Badge Number 
Officer Smith, #338, and the unknown officer violated Cal. Pen. Code § 830.10 when they did 

not have their badge number or name clearly displayed upon their uniform while on duty and acting 
under color of law. 
 

9. Neglect of Duty 
 

“The failure to perform a required duty.” (SPD’s Internal Investigations Manual, 220.01, pg. 4) 
 

Excessive Force 
“An officer shall intercede when present and observing another officer using force that is clearly 

beyond that which is necessary . . . Officers shall report potential excessive force to a superior officer 
and/or Internal Affairs when present and observing.” (SPD’s Use of Force Manual, 580.02, pg. 7-8). 
 

At no time did the unknown officer intercede, intervene, or report acts of excessive force of 
Officer Smith, #338.  
 

Requirement to Display a Name or Badge Number 
Officer Smith, #338, and the unknown officer violated Cal. Pen. Code § 830.10 when they did 

not have their badge number or name clearly displayed upon their uniform while on duty and acting 
under color of law. 
 

10. Service 
 
“Failure to adequately provide timely and required police action.” (SPD’s Internal Investigations 

Manual, 220.01, pg. 4) 
 

The unknown officer failed to adequately provide timely and required police action when he 
refused intervene to stop the unlawful use of force of Officer Smith, #338. It is inferred based on his 
lack of action on the street that he also failed to report Officer Smith’s use of force.  
 

11. Lack of Transparency  
 

Cal. Pen. Code § 13650 states: “Commencing January 1, 2020, the Commission on Peace Officer 
Standards and Training and each local law enforcement agency shall conspicuously post on their 
Internet Web sites all current standards, policies, practices, operating procedures, and education and 
training materials that would otherwise be available to the public if a request was made pursuant to the 
California Public Records Act [omitted].” 

 
The following general orders are not available on SPD’s transparency website2. This lack of 

transparency has prevented me from further assessing and analyzing the officers’ behaviors and their 
violations in writing this complaint. I am requesting a copy of the following SPD General Orders with 
the intent that an addendum be added to this complaint for violations of these General Orders yet 

 
2 <https://www.cityofsacramento.org/Police/Transparency/General-Orders> 
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unknown. These General Orders should also be added to SPD’s website if SPD is serious about 
transparency.3  
 

1. Arrest of Passive Resisters Manual; RM 532.09 
2. Baton Manual; RM 580.08 
3. Carotid Restraint Control Hold Manual; RM 580.09 
4. Chemical Agents Manual; RM 580.07 
5. Crowd and Riot Control Manual; RM 532.11 
6. Less Lethal Weapons General Order; GO 580.12 – Needs an un-redacted copy posted that 

includes the minimum distance required for the application of these weapons. The redaction of 
these numbers prevents the public for ascertaining if an officer committed a violation. There is 
no viable reason for this redaction except to prevent officer accountability for their use of “Less 
Lethal Weapons,” which could be considered deadly force when fired at close range. It is our 
request that Sacramento Police Department comply the law. See Galzinski v. Somers, (2016) 
Cal.App.5th 1164. 

 
Intent to Seek Criminal Prosecution 

 
On behalf of the Sacramento NLG, and the citizens of the State of California, we intent to seek 

justice to its fullest extent, including the criminal prosecution of officers who commit violent crimes 
against our citizens. We are requesting the arrest and the filing of criminal charges against Officer Smith 
for the criminal violations mentioned above, pursuant to Cal. Pen. Code § 837  
 

SPD Internal Investigation Manual 220.01, pg. 5, states, “Criminal Investigations are 
independent and separate from Division and Internal Affairs Division investigations.” The manual does 
not state the procedure for investigating officers or what safeguards are present to ensure an unbiased 
investigation into the criminal allegations. I am requesting SPD’s procedures for conducting a criminal 
investigation into one of its officers and that those procedures be published, pursuant to Cal. Pen. Code § 
13650. 
 

Request to Identify Officers, Chain-of-Command, and Preserve Evidence  
 

Please provide the full name and contact information of Officer Smith, #338, and the unknown 
officer who failed to intervene, and their supervisory chain-of-command.  

 
Please also preserve all evidence, including the bodycam footage, of the incident described in 

this complaint in anticipation to litigation. 
 

Request for Suspension 
  

Based on the allegations and the video submitted with this complaint, it is our request that the 
Sacramento Police Department immediately suspend Officer Smith, #338, from any and all contact in 

 
3 I previously requested copies and publication of these General Orders in my Citizen Complaint, dated June 29, 2020. 
OPSA, Daniel Hahn, SPD Internal Affairs, and Sacramento City Council were all sent copies of the complaint, but thus far 
have been unresponsive to all requests and noncompliant with Cal. Pen. Code § 13650. 



Citizen Complaint Against Officer Smith, #338 
August 31, 2020 
Page 8 of 8 

 
 

 

 
 

his official capacity with the public. Officer Smith has shown he does not have the integrity, discipline, 
or emotional intelligence to interact in a professional and courteous manner with the public. 

 
We are also requesting the immediate suspension of the unknown officer described in this 

complaint because he did not come to the aid and support of the victim when he witnessed Officer Smith 
twice commit a battery against. If he did not report Officer Smith’s use of force, this request is two-fold. 

 
Cal. Pen. Code § 148.6(a)(2) 

 
YOU HAVE THE RIGHT TO MAKE A COMPLAINT AGAINST A POLICE OFFICER FOR ANY IMPROPER 
POLICE CONDUCT. CALIFORNIA LAW REQUIRES THIS AGENCY TO HAVE A PROCEDURE TO 
INVESTIGATE CIVILIANS’ COMPLAINTS. YOU HAVE A RIGHT TO A WRITTEN DESCRIPTION OF THIS 
PROCEDURE. THIS AGENCY MAY FIND AFTER INVESTIGATION THAT THERE IS NOT ENOUGH 
EVIDENCE TO WARRANT ACTION ON YOUR COMPLAINT; EVEN IF THAT IS THE CASE, YOU HAVE 
THE RIGHT TO MAKE THE COMPLAINT AND HAVE IT INVESTIGATED IF YOU BELIEVE AN OFFICER 
BEHAVED IMPROPERLY. CIVILIAN COMPLAINTS AND ANY REPORTS OR FINDINGS RELATING TO 
COMPLAINTS MUST BE RETAINED BY THIS AGENCY FOR AT LEAST FIVE YEARS. 
IT IS AGAINST THE LAW TO MAKE A COMPLAINT THAT YOU KNOW TO BE FALSE. IF YOU MAKE A 
COMPLAINT AGAINST AN OFFICER KNOWING THAT IT IS FALSE, YOU CAN BE PROSECUTED ON A 
MISDEMEANOR CHARGE. 
 
I have read and understood the above statement.  
 
 
 
_________________________________________ 
               Daniel Garza, Complainant 
 

Sacramento NLG intends to cooperate with any and all investigations to bring justice to the 
victims of police brutality and continues our vigilant efforts to bring accountability to our local law 
enforcement officers on behalf of the citizens of California - for our safety and yours. We wish to 
dismantle the “blue line” mafia / gangster mentality in order to promote and enforce equal protection 
under the law. Please contact us at nlgsacramento@gmail.com for any requests for interviews of our 
Legal Observer witnesses.  
 
       Very Truly Yours, 
 
 
 
 
 
       Daniel Garza, J.D. 
       Vice-President 
       National Lawyers Guild, Sacramento Chapter 
cc: 

• City of Sacramento – Mayor, City Council, and Councilmember-elect Katie Valenzuela 
• California Attorney General’s Office – Office of Civil Rights 
• Sacramento County District Attorney’s Office  
• U.S. Department of Justice – Civil Rights Division 
• United Nations – Mr. David Kaye, Special Rapporteur on Freedom & Expression 


