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REASONS WHY ORAL ARGUMENT SHOULD BE HEARD 

Pursuant to Local Rule 34, Appellants submit that oral argument would assist the 

Court in its deliberations and disposition of this matter and therefore request oral 

argument.  

I.  JURISDICTIONAL STATEMENT 

The District Court had federal question jurisdiction under 28 U.S.C. 1331. 

The District Court issued an order denying the plaintiffs’ request for a preliminary 

injunction and/or temporary restraining order on February 22, 2021. This appeal was 

timely taken pursuant to 28 U.S.C. § 1292(a)(1).  

II. ISSUES PRESENTED FOR REVIEW 

Plaintiffs are New Hampshire State Representatives with qualifying 

disabilities under Title II of the Americans with Disabilities Act and Section 504 of 

the Rehabilitation Act.  The Speaker of the House and the House majority party have 

refused to provide Plaintiffs of the minority party with the reasonable 

accommodation of the ability to appear to participate in legislative sessions remotely 

during a global pandemic.  The Speaker argues that legislative immunity bars 

Plaintiffs’ claims.  On the facts of this case, has the Speaker in his capacity as a 

representative of the State satisfied the requirements such that the federal common 

law doctrine of legislative immunity bars this action? 

III. STATEMENT OF THE CASE 

 

A. Statement of Facts 
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The plaintiffs in this case are seven Democratic members of the New 

Hampshire House of Representatives — Robert ‘Renny’ Cushing, David Cote, 

Kenneth Snow, Katherine Rogers, Paul Berch, Charlotte DiLorenzo, Diane Langley 

— who each represent thousands of New Hampshire residents, App. 386, and the 

New Hampshire Democratic Party.1 The Defendant is the Speaker of the New 

Hampshire House of Representatives, whom the plaintiffs have sued in his official 

capacity. App. 173. 

The question on appeal involves the doctrine of legislative immunity and does 

not require a detailed examination of the facts underlying the lawsuit. However, the 

plaintiffs believe that a discussion of the facts helps demonstrate the injustice of the 

result reached by the trial court and its incongruity with federal law.  

In short, it is undisputed that the individual plaintiffs are persons with 

disabilities who have requested reasonable accommodations pursuant to federal 

disability law. App. 173. The plaintiffs seek reasonable accommodations to allow 

them to participate in sessions of the House remotely, because in-person exposure 

to the COVID-19 virus could be fatal due to their disabilities.   

1. The COVID-19 Pandemic Ravages New Hampshire. 

 
1  The plaintiffs’ disabilities include stage-four cancer, heart disease, and liver 

disease necessitating a transplant. App. 138-157.  
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The State of New Hampshire is in a state of emergency due to the COVID-19 

pandemic.  App. 381.  As of March 10, 2010, 77,463 Granite Staters have contracted 

COVID-19 since the State began keeping records in March 2020, and 1,187 have 

died.2 Because of the airborne nature of the disease, the risk of transmission is 

highest in heavily trafficked public locations—especially indoors, where there is 

prolonged exposure, or when protective measures like mask-wearing and social 

distancing are absent.3  These risks are further compounded for individuals with a 

disability — such as Plaintiffs, App. 138-157—who are more likely to develop 

serious illness or death if they contract the coronavirus.4     

a. The New Hampshire House of Representatives has made 

accommodations for the COVID-19 pandemic but 

selectively refuses to accommodate Plaintiffs’ disabilities.   

 

Following the declaration of a State of Emergency in New Hampshire, the 

House of Representatives suspended all legislative activity.  App. 381. Conducting 

House legislative activity during the pandemic presents two challenges which are 

relatively unique to New Hampshire: (1) at 400 members, the body is one of the 

 
2    New Hampshire Department of Health and Human Services COVID-19 

Dashboard, available at https://www.nh.gov/covid19/dashboard/overview.htm  

(last visited Mar. 10, 2021). 
3  Harvard Medical School, 5 factors to help you gauge where COVID-19 risk is 

highest (Nov. 2020), https://www.health.harvard.edu/staying-healthy/5-factors-

to-help-you-gauge-where-covid-19-risk-is-highest. 
4  Centers for Disease Control and Prevention, Coronavirus Disease 2019 

(COVID-19): People with Disabilities, https://www.cdc.gov/coronavirus/2019-

ncov/need-extra-precautions/people-with-disabilities.html.  
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largest legislatures in the English-speaking world, App. 381, and (2) the average age 

of state representatives is unusually high: approximately 63 years.5 Many members 

are in their seventies, eighties, or older. Furthermore, House members are essentially 

volunteers — they are paid a $100-per-year salary. App. 381. To address the 

challenges to operating the House during the COVID-19 pandemic, the General 

Court, including the House of Representatives, was awarded at least $190,000 in 

federal CARES Act funds to pay for COVID-19 related expenses, such as “off-site” 

session expenses at UNH, Zoom subscriptions, IT equipment for remote work and 

sanitation.  App. 150.  

i. In spring and summer 2020, then-Speaker moves 

the House to a remote location to meet due to the 

Covid-19 pandemic. 

 

In spring and summer 2020, because there was no House rule expressly 

authorizing remote attendance, House leadership considered whether remote House 

sessions were permissible under the New Hampshire Constitution. App. 382, 469. 

Under House Rule 65, the House procedures are derived from the following in order 

of precedence: (1) Constitutional provisions; (2) Rules of the New Hampshire 

House; (3) Custom, usage and precedent; (4) Adopted parliamentary manual 

 
5  Associated Press, Getting Out of the House: Masked Legislators Meet in Arena, 

U.S. NEWS & WORLD REPORT (June 11, 2020), 

https://www.usnews.com/news/best-states/new-hampshire/articles/2020-06-

11/getting-out-of-the-house-masked-legislators-meet-in-arena. 
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(Mason’s Manual of Legislative Procedure, 2020 edition); (5) Statutory provisions.  

See https://gencourt.state.nh.us/house/abouthouse/houserules.htm.   

However, after consultation with House counsel, it was determined that there 

was too much doubt about constitutionality to convene a remote meeting of the full 

House. App. 382, 469. As such, because custom, usage and precedent allow the 

Speaker of the House to determine where, when and how the House committees and 

House sessions will be held, App. 382, 384, 386, without changing any House rules, 

the Speaker made alternative arrangements, and in June 2020 the House convened 

twice at the Whittemore Center in Durham (the University of New Hampshire ice 

hockey arena).  App. 382.  The Clerk and the Speaker’s office worked to implement 

the changes necessary to conduct the business of the House at the University of New 

Hampshire (“UNH”), including “physical logistics” like setting up chairs and 

procuring and implementing the new technology necessary to meet in a remote 

location away from the State House.  App. 534-544. Masks and social-distancing 

were ostensibly required at the Whittemore Center sessions; however, approximately 

50-60 refused to wear masks. App. 475.   

ii. The House allows remote access for committee 

meetings and the Supreme Court opines that the 

New Hampshire Constitution permits the House 

to meet remotely. 

 

  During the spring and summer of 2020, the House conducted committee 

meetings (including executive sessions) fully remotely, via Zoom. App. 472. The 
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decision to allow remote committee meetings was made unilaterally by then-Speaker 

Shurtleff and without any specific authorization from the House Rules or the body 

at large.  App. 386. Zoom was selected as the platform to use for Committee 

meetings by the Speaker’s office because it was user-friendly.  App. 467.  The staff 

of House Committee Services, and not the IT staff, managed the remote hearings 

held by the Committees, which typically have 20-24 members.  App. 467-468.   

The final session day of the 2020 term occurred on September 16, 2020 at the 

Whittemore Center. App. 382.  A motion was made by Representative Karen Ebel 

to request an advisory opinion of the New Hampshire Supreme Court inquiring as 

to whether “holding a session of the New Hampshire House of Representatives 

remotely, either wholly or in part, whereby a quorum could be determined 

electronically, violate Part II, Article 20 of the New Hampshire Constitution.”6 The 

motion passed, but was overwhelmingly opposed by the Republican caucus.  App. 

382. 

On November 17, 2020, the Supreme Court issued its advisory opinion, 

announcing that “holding a House session remotely, either wholly or in part, 

whereby a quorum could be determined electronically, would not violate Part II, 

Article 20 of the New Hampshire Constitution”, thus authorizing the House to 

conduct sessions remotely under Rule 65.  Opinion of the Justices, 173 N.H. ____, 

 
6  HOUSE JOURNAL Vol. 42, No. 11, September 16, 2020, at pages 6-9.   
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____ (2020), 2020 N.H. LEXIS 196, at *18 (Nov. 17, 2020) (emphasis added); App. 

382, 388. 

iii. Democratic representatives seek remote access, 

while Republican Speaker succumbs to COVID-

19 but refuses to accommodate Plaintiffs and 

others with disabilities.  

 

Republicans gained control of the House in the November 2020 elections.  

App. 382.  

The House is constitutionally mandated to meet on the first Wednesday in 

December for Organization Day. N.H. CONST., Part 2, Art. 3; App. 383.  Following 

the Supreme Court opinion, Democratic leaders immediately began calling for 

sessions to be conducted remotely or for a remote option. App. 139. Republicans 

opposed the idea. Id. Ultimately, the incoming Republican leadership decided to 

hold Organization Day outside on a UNH field hockey field on December 2, 2020.  

App. 383. 

Less than a day before Organization Day, Republican leadership revealed that 

an “unspecified number of New Hampshire House Republicans ha[d] tested positive 

for COVID-19 after an indoor [Republican] caucus.”  App. 383. The state 

Department of Health and Human Services connected these cases to an indoor 

caucus held by Republicans in late November.  App. 383.  

At least 61 members of the House — all Republicans — refused to wear masks 

during the Organization Day session despite potential exposure at their earlier 
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caucus, and in contravention to University of New Hampshire policy, a Durham 

town ordinance, and the Governor’s executive order mandating face coverings.7 

Republican Richard “Dick” Hinch, of Merrimack, was elected Speaker of the House. 

App. 383. One of the main orders of business for Organization Day was adopting 

House Rules, and Democrats proposed a rule that would explicitly allow for remote 

participation in both committee hearings and legislative sessions. App. 383. 

Republicans opposed the proposed rule and it was defeated 56-182.  App. 383. 

One week after being elected Speaker of the House on Organization Day, 

Speaker Dick Hinch died of COVID-19.  App. 383.  The second-ranking Republican 

in the House also contracted the illness. App. 383.  

On December 16, 2020, the Rules Committee of the House considered an 

amendment to the House Rules which would explicitly authorize the Speaker to 

convene sessions remotely.  App. 384. Republican members of the Rules Committee 

voted against the amendment, which was defeated 5-4. App. 384.  

Following Organization Day, the Defendant, now acting Speaker, devised 

hybrid attendance for committee meetings in 2021, making remote attendance an 

option, but not mandatory.  App. 387.  Regarding the hybrid committee sessions, 

 
7  Mark Hayward, 60 state reps have ignored executive order and doffed masks, 

UNION LEADER (Jan. 16, 2021), 

https://www.unionleader.com/news/health/coronavirus/60-state-reps-have-

ignored-executive-order-and-doffed-masks/article_668d5e12-e47d-53fd-8857-

a9b58a0c8737.html. 
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Defendant told the Union Leader on or about January 15, 2021 that: “We fully 

understand there are some [members] with pre-existing conditions or health risks 

that make it sensible for them to take part via Zoom.”  App. 128, n.32; 387. 

The House was next required to meet on Convening Day (the first Wednesday 

in January). App. 384.  The Acting Speaker determined unilaterally that the House 

would meet in parking lots on the UNH campus, with members voting from their 

cars via remote control “clicker” devices.  App. 384. 

In response, Democratic members of the House again asked for the ability to 

attend session remotely. App. 384.  Multiple members of the House, including the 

plaintiffs, sent written requests to the Defendant citing the ADA and requesting the 

reasonable accommodation of remote access. See, e.g., APP. 139. In most cases, the 

representatives receive no response, and the accommodation was not provided. App. 

139. 

The Convening Day “drive in” session took place on January 6, 2021 at which 

Defendant was formally elected Speaker. App. 384. The session was delayed by 

more than an hour as a traffic jam developed with hundreds of members attempting 

to enter the UNH parking lots.  App. 385.  Cars were spread out over several acres, 

most without a sightline to the rostrum. App. 540-541. The enterprise involved 

considerable logistical challenges and expense, and included UNH workers, 

emergency personnel, State House staffers, a dedicated radio transmitter, many 
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loudspeakers, and a portable video screen.  APP. 385.  Malfunctions occurred with 

the remote-control “clickers” used for voting, resulting in an extension of the 30-

second voting period while the malfunctions were addressed.  App. 538-539. During 

the session, the Clerk of the House received 700 texts and telephone calls requesting 

assistance.  App. 539.   

The session received national attention for its peculiarities, which included 

delays due to passing freight trains, malfunctioning voting devices, the use of hazard 

lights to notify staff of technical issues, and microphones being transported to 

members via golf cart.  App. 385.  Many Democratic members of the House, 

including most of the plaintiffs, did not attend the Convening Day session due to 

their disabilities.  App. 140 ¶ 22.  

After the session, it was discovered that votes of several members had not 

been counted, App. 385, and the votes of all members had to be entered manually 

into the House computer system since the voting software used for the UNH sessions 

cannot be transferred electronically into the existing House software.  App. 535. 

iv. Democrats continue in good faith to seek 

reasonable accommodations to no avail. 

 

Following Convening Day, members of the Democratic leadership continued 

to speak with the Speaker’s office regarding remote options for future session days. 

App. 386.  Rep. Cushing sent Defendant a letter specifically referencing the ADA 

and Rehabilitation Act on January 29, 2021. App. 386.  Another letter was sent on 
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February 9, 2021. App. 386.  Yet another communication by email was sent on 

February 13, 2021. App. 72-73.  The email of February 13, 2021 contained an 

attachment, which was a proposal for allowing the Individual Plaintiffs and other 

vulnerable members of the House (a total of 25-30) to attend sessions remotely 

utilizing existing concepts, software and techniques with which the staff and 

representatives were familiar. Id. It is based on the current remote participation 

operations of the NH Senate, which has 24 members, so is close to the number of 

vulnerable members stated in the proposal.  Id.   

After Defendant scheduled in-person sessions for February 24 and 25, 2021 

and specifically stated that there would be no remote attendance option, plaintiffs’ 

only recourse was to file this lawsuit.  Since the filing of the lawsuit, the Democrats 

in the House made a motion during the House session on February 24, 2021 to amend 

House Rule 110 to allow for the possibility of remote participation in House 

sessions.  The motion was defeated along party lines with 198 opposing the motion 

and 154 supporting it.8   

B. Relevant Procedural History 

On February 15, 2021, Plaintiffs filed the Complaint along with an emergency 

request for a preliminary injunction and/or temporary restraining order.  App. 15-

157.  Expedited briefing took place with the Defendant’s opposition memorandum 

 
8  See http://gencourt.state.nh.us/nhgcrollcalls/rollcallsbyvotedetail.aspx. 
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filed February 18, 2021 at 5:00 PM and the Plaintiffs’ reply memorandum filed at 

8:00 AM on February 19, 2021.  App. 158-380; 393-404. 

A four-hour hearing was held on February 19, 2021 before the District Court 

and included live witnesses and legal argument.  App. 450-574.  Both parties 

subsequently filed supplemental memoranda on the issue of legislative immunity on 

February 20, 2021.  App. 408-449. 

On February 22, 2021, the District Court issued a narrative opinion 

denying the plaintiffs’ request for preliminary injunction/restraining order on the 

basis of legislative immunity.  Add. 57. 

 Plaintiffs timely appealed pursuant to 28 U.S.C. § 1292(a)(1). 

IV. SUMMARY OF THE ARGUMENT 

Legislative immunity does not apply in this case because the State, rather than 

an individual, is the real party in interest. Legislative immunity is a personal 

common law immunity which cannot be held by government entities. The precedent 

cited by the District Court all involved claims which were treated as actions as 

individuals. Further, said actions were founded on individual conduct.    

This case is different because it involves affirmative obligations placed on the 

State itself by a federal law (namely, Title II of Americans with Disabilities Act) 

which abrogates sovereign immunity and specifically applies to the activities of state 

legislatures. The statute’s affirmative obligations are not imposed as a result of an 
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individual’s conduct, but rather by command of Congress pursuant to section 5 of 

the Fourteenth Amendment. There is therefore no occasion for legislative immunity 

(a personal immunity) to attach.  

Alternatively, if legislative immunity could be held by an entity itself, 

Congress abrogated that immunity through Title II of the ADA and the 

Rehabilitation Act. The statutes are clear that remedies against the States and state 

entities should be equal to remedies allowed against any private entity. By 

specifically imposing liability on the States, Congress expressed its intent to vitiate 

any barriers of immunity.   

Alternatively, legislative immunity should not attach in this case under any 

circumstances. To do so would endorse violations of fundamental rights — 

violations extraordinary enough to vitiate the immunity. Further, application of the 

immunity would contravene the purposes of the doctrine itself and defy principles 

of comity. 
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ARGUMENT 

 

Although the Defendant will argue to the contrary, this appeal presents a 

question of first impression for not only this circuit but for any court of appeals. It 

implicates important issues of federalism and the interplay between Congress, the 

common law, and the States.  

The District Court held that the doctrine of legislative immunity wholly 

exempts a state entity from complying with Title II of the Americans with 

Disabilities Act (“ADA”) — even though Title II explicitly binds all state entities, 

including legislatures. The District Court erred in so holding.  

The doctrine of legislative immunity is a personal immunity, held by 

individuals. This action is one against the State, and states do not retain personal 

immunities. The lower court, however, cited case law dismissing claims against 

“official capacity” defendants based on legislative immunity and reasoned that this 

case fell squarely within that precedent.  

The trial court failed to appreciate a fundamental difference between the cited 

precedent and this case. Although those cases were captioned as “official capacity” 

actions, in reality they were premised on individual conduct. It therefore was 

consistent to afford a personal immunity to those defendants. This case, in contrast, 

is not premised on individual liability, but rather on affirmative obligations placed 

directly onto the State by Congress through the enforcement clause of the Fourteenth 
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Amendment. A personal common law doctrine has no application here. This is 

particularly true where it would allow a State to evade the Supremacy Clause, the 

Enforcement Clause of the Fourteenth Amendment, and a broad anti-discrimination 

law passed by Congress which abrogates sovereign immunity.    

The District Court also gave short shrift to one of the plaintiffs’ alternative 

argument. Even assuming that legislative immunity could be held by a State entity 

itself, Title II of the ADA expresses the unmistakable intent of Congress to bind the 

States to the strictures of the statute. That is sufficient to nullify any immunities the 

State could assert.  

Finally (and again alternatively), legislative immunity should not attach in this 

case under any circumstances. To do so would endorse violations of fundamental 

rights — violations extraordinary enough to vitiate the immunity. Further, 

application of the immunity would contravene the purposes of the doctrine itself and 

defy principles of comity. 

In sum, legislative immunity does not apply to this case. The Court should 

reverse the decision below and remand for further proceedings.      

I. Title II of the ADA 

 

a. Statutory framework 

 

Neither the Defendant nor the District Court dispute that the New Hampshire 

House of Representatives would be bound by the Americans with Disabilities Act 
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— if not for the doctrine of legislative immunity. The fact that the House falls 

squarely within the purpose and ambit of the statute is extremely significant. 

However, the fact was all but ignored in the trial court’s order.  

Title II of the Americans with Disabilities Act protects the rights of disabled 

individuals to participate in “programs or activities provided by a public entity,” and 

prohibits discrimination by a public entity against disabled individuals. See 42 

U.S.C. § 12131; 42 U.S.C. § 12132. Public entities must conduct their activities “in 

the most integrated setting appropriate to the needs of qualified individuals with 

disabilities.” Parent/Professional Advocacy League v. City of Springfield, 934 F.3d 

13, 18 (1st Cir. 2019). The term “most integrated setting” means “a setting that 

enables individuals with disabilities to interact with nondisabled persons to the 

fullest extent possible.” Id. (quotation omitted).  

The statute defines “public entity” as “any State or local government” and 

“any department, agency, special purpose district, or other instrumentality of a State 

or States or local government. Id. at 42 U.S.C. § 12131(1). By its plain terms, this 

definition clearly includes state legislative bodies, and administrative guidance 

confirms this understanding.9 See Introduction to the Americans With Disabilities 

 
9  Indeed, the N.H. House of Representatives website 

(https://www.gencourt.state.nh.us/house/) contains an “ADA Compliance 

Notice” which specifically acknowledges the applicability of Title II. See 

http://gencourt.state.nh.us/misc/ADAnotice3.pdf. 
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Act, U.S. DEP’T OF JUSTICE, https://www.ada.gov/adaintro.htm (last updated Feb. 22, 

2002) (“All programs, services, and activities of State or local governments are 

covered. These include . . . State legislatures and courts . . . .”); see also 56 FED. 

REG. 35, 696 (1991) (“Title II coverage . . . includes activities of the legislative and 

judicial branches of State and local governments.”). 

Title II “require[s] a public entity to make ‘reasonable modifications’ to its 

‘policies, practices, or procedures’ when necessary to avoid violations of Title II.” 

Parent/Professional Advocacy League, 934 F.3d at 18. “A public entity’s failure to 

provide disabled persons with reasonable modifications10 constitutes discrimination 

within the meaning of Title II.” Rivera-Concepcion v. Puerto Rico, 786 F. Supp. 2d 

442, 454 (D.P.R. 2010); see also Parent/Professional Advocacy League, 934 F.3d at 

18. Title II’s prohibition of discrimination applies to “anything a public entity does.” 

Barden v. City of Sacramento, 292 F.3d 1073, 1076 (9th Cir. 2002) (emphasis added) 

(citation omitted); see also Doe v. Mass. Dep’t of Corr., 2018 U.S. Dist. LEXIS 

99925, at *22 (D. Mass. June 14, 2018); Schorr v. Borough of Lemoyne, 243 F. Supp. 

2d 232, 235 (M.D. Pa. 2003) (“[T]he Act in no way limits the terms ‘services, 

programs, or activities,’ and appears to include all core functions of government.”).  

 
10  The regulations under the relevant portion of the ADA refer to ‘reasonable 

modification,’ while the coordinating regulations under the Rehabilitation Act 

use the term ‘reasonable accommodation,’ but there is no material difference 

between the terms.” Nunes v. Mass. Dep’t of Corr., 766 F.3d 136, 145 n.6 (1st 

Cir. 2014).  
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b. Purpose of the ADA 

The Americans with Disabilities Act was promulgated by Congress under the 

enforcement authority granted in Section 5 of the Fourteenth Amendment. United 

States v. Georgia, 546 U.S. 151, 154 (2006).  Section 5 states that “Congress shall 

have power to enforce, by appropriate legislation, the provisions of this article.” U.S. 

CONST. amend. XIV, § 5. It is “an affirmative grant of legislative power to Congress, 

providing Congress the authority to remedy and to deter violation of Fourteenth 

Amendment rights by prohibiting a somewhat broader swath of conduct, including 

that which is not itself forbidden by the Amendment’s text.” Buchanan v. Maine, 

469 F.3d 158, 171 (1st Cir. 2006) (cleaned up).  

“Under Section 5, Congress may not only remedy past violations of 

constitutional rights, but also enact prophylactic legislation that proscribes facially 

constitutional conduct, in order to prevent and deter unconstitutional conduct.” Id. 

(citation omitted). “Further, Congress may prohibit practices that are discriminatory 

in effect, if not intent, to carry out the basic objectives of the Equal Protection 

Clause.” Id. (citation omitted).  

The Civil War Amendments, including the Fourteenth Amendment, “were 

specifically designed as an expansion of federal power and an intrusion on state 

sovereignty,” and therefore “principles of federalism that might otherwise be an 

obstacle to congressional authority are necessarily overridden by the power to 
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enforce the Civil War Amendments ‘by appropriate legislation.’” City of Rome v. 

United States, 446 U.S. 156, 179 (1980). The Supreme Court has “recognized that 

the Fourteenth Amendment, by expanding federal power at the expense of state 

autonomy . . . fundamentally altered the balance of state and federal power struck by 

the Constitution.” Fla. Prepaid Postsecondary Educ. Expense Bd. v. Coll. Sav. Bank, 

527 U.S. 627, 637 (1999). “[I]n adopting the Fourteenth Amendment, the people 

required the States to surrender a portion of the sovereignty that had been preserved 

to them by the original Constitution, so that Congress may authorize private suits 

against nonconsenting States pursuant to its § 5 enforcement power.” Alden v. Me., 

527 U.S. 706, 756 (1999). “When Congress enacts appropriate legislation to enforce 

[the Fourteenth] Amendment, federal interests are paramount, and Congress may 

assert an authority over the States which would be otherwise unauthorized by the 

Constitution.” Id.  

In enacting Title II of the ADA, Congress abrogated the sovereign immunity 

of the several states through its § 5 enforcement power. Georgia, 546 U.S. at 154. 

“Congress enacted Title II against a backdrop of pervasive unequal treatment in the 

administration . . . of a wide range of public services, programs, and activities,” 

including “systematic deprivations of fundamental rights.” Tennessee v. Lane, 541 

U.S. 509, 524 (2004). This includes a history of states inhibiting disabled persons 

from voting and accessing public services. Id.; see also 42 U.S.C. § 12101(a)(3). 
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The statute was meant to address “unequal treatment of persons with disabilities by 

States and their political subdivisions.” Tennessee, 541 U.S. at 524. Title II seeks to 

enforce the Fourteenth Amendment’s “prohibition on irrational disability 

discrimination,” and a “variety of other basic constitutional guarantees,” such as due 

process. Id. at 522. 

II. The Rehabilitation Act  

Title II of the ADA “is modeled on § 504 of the Rehabilitation Act.” Parker 

v. Universidad de P.R., 225 F.3d 1, 4 (1st Cir. 2000). Section 504 “outlaw[s] 

discrimination against individuals with disabilities by public entities receiving 

federal financial assistance.” Theriault v. Flynn, 162 F.3d 46, 48 n.3 (1st Cir. 1998). 

The two statutes are generally treated coextensively.11 Id. Section 504 operates by 

conditioning the receipt of federal funds on a waiver of the state entity’s sovereign 

immunity. Diaz-Fonseca v. Puerto Rico, 451 F.3d 13, 33 (1st Cir. 2006). Like the 

ADA, Section 504 “requires that a public entity make ‘reasonable modifications’ to 

existing practices . . . to accommodate disabled persons.” Doucette v. Georgetown 

Pub. Sch., 936 F.3d 16, 23 (1st Cir. 2019). 

It is undisputed here that the House of Representatives has received federal 

funds and that therefore that it is a covered entity under Section 504.  

 
11  Plaintiffs’ references to the “ADA” and “Title II” in this brief include both the 

ADA and Section 504.  
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III. Plaintiffs have stated a claim under Title II and Section 504. 

Plaintiffs understand that, for the purposes of its order, the District Court 

assumed that the plaintiffs had stated a claim for reasonable accommodations under 

Title II. That is: the lower court assumed that the plaintiffs were qualifying 

individuals with disabilities and that the State would otherwise (i.e., if not for 

legislative immunity) have an obligation to provide them with reasonable 

accommodations.  

Therefore, the plaintiffs will not dwell on their underlying Title II claim, but 

instead solely on the issue of legislative immunity. Any remaining issues would 

presumably be addressed on remand. 

It does bear mentioning, however, the importance of the rights at stake here. 

As legislators, the plaintiffs have an important substantive “right to vote on 

legislation.” Robinson Twp., Wash. County v. Commonwealth, 84 A.3d 1054, 1055 

(Pa. 2014). This “right to vote freely enables legislators to consummate their duty to 

their constituents.” See Miller v. Hull, 878 F.2d 523, 533 (1st Cir. 1989); see also 

Washington v. Seattle Sch. Dist. No. 1, 458 U.S. 457, 467 (1982) (discussing “the 

right to full participation in the political life of the community”); Bond v. Floyd, 385 

U.S. 116 (1966); Reynolds v. Sims, 377 U.S. 533, 554 (1964) (persons have a 

“constitutionally protected right to vote and to have their votes counted.”). 
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Even more significantly, the plaintiffs’ constituents would be deprived of 

representation in government. “When a legislator cannot appear, the people whom 

the legislator represents lose their voice in debate and vote.” State v. Beno, 341 

N.W.2d 668, 676 (Wis. 1984) (comma added). “No right is more previous in a free 

country than that of having a voice in . . . those who make the laws under which, as 

good citizens, we must live.” Reynolds, 377 U.S. at 560; see also N.H. CONST. Part 

I, Art. 11 (right to vote and run for office).12 By infringing on these rights, the State 

has denied equal protection to the disabled plaintiffs in violation of the Fourteenth 

Amendment. Reynolds, 377 U.S. at 560; Seattle Sch. Dist. No. 1, 458 U.S. at 467; 

see also Nat’l Ass’n of the Deaf v. Florida, 980 F.3d 763 (11th Cir. 2020).   

IV. This is an action against the State of New Hampshire. 

A key to resolving the legislative immunity issue in this case is that this action 

is a suit against the State of New Hampshire. “Claims against a state official in his 

official capacity are treated as claims against the state.” Negron-Almeda v. Santiago, 

528 F.3d 15, 21 n.2 (1st Cir. 2008) (citing Hafer v. Melo, 502 U.S. 21, 25 (1991); 

Will v. Mich. Dep't of State Police, 491 U.S. 58, 71 (1989)).  

“As a general matter, the Eleventh Amendment bars suits in federal courts 

against unconsenting states (including ‘official capacity’ suits against state 

 
12  Article 11 of the New Hampshire Constitution actually specifically guarantees 

the right of “disabled and elderly persons . . . to vote” and “to be elected into 

office.”  
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hierarchs).” Rosie D. v. Swift, 310 F.3d 230, 234 (1st Cir. 2002). This general rule 

“bars injunctive relief as well as monetary damages against a state.” Grenier v. 

Kennebec County, 733 F. Supp. 455, 459 (D. Me. 1990). There are, however, certain 

exceptions. Relevant here, “Congress may abrogate a state’s sovereign immunity 

through ‘appropriate legislation.’” Davidson v. Howe, 749 F.3d 21, 28 (1st Cir. 

2014). Congress abrogated sovereign immunity when it passed Title II of the ADA. 

Georgia, 546 U.S. at 154. Title II explicitly allows for injunctive relief against the 

state. Millay v. Surry Sch. Dep’t, 584 F. Supp. 2d 219, 235 n.16 (D. Me. 2008); 42 

U.S.C. § 12133; 42 U.S.C. 2000e-5(g) (incorporated by reference into Title II). 

V. The State of New Hampshire cannot rely on legislative immunity. 

The District Court erred when it held that a suit against the State itself could 

be barred by a personal immunity: specifically, legislative immunity.  

a. Legislative immunity, generally 

“The Speech or Debate Clause” of the United States Constitution commands 

that “for any Speech or Debate in either House, Senators and Representatives shall 

not be questioned in any other place.” Nat'l Ass'n of Soc. Workers v. Harwood, 69 

F.3d 622, 629 (1st Cir. 1995) (quoting U.S. CONST. art. I, § 6, cl. 1). “The Clause is, 

by its terms, limited to members of Congress.” Id. Nevertheless, state legislators 

enjoy a similar immunity from liability for their legislative acts. Id. “State legislative 

immunity differs, however, from federal legislative immunity [i.e., the Speech or 
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Debate Clause], in its source of authority, purposes, and degree of protection.” 

Bethune-Hill v. Va. State Bd. of Elections, 114 F. Supp. 3d 323, 333 (E.D. Va. 2015). 

“Unlike federal legislative immunity, which is grounded in constitutional law, state 

legislative immunity in federal court is governed by federal common law.” Id. (citing 

United States v. Gillock, 445 U.S. 360, 372 n.10 (1980)); see also Am. Trucking 

Ass'ns v. Alviti, 2020 U.S. Dist. LEXIS 197806, at *10 (D.R.I. Oct. 23, 2020). As 

opposed to the text of the Constitution, state legislative immunity derives from 

“principles of comity and federalism.” Romero-Barcelo v. Hernandez-Agosto, 75 

F.3d 23, 28 (1st Cir. 1996). Where it applies, legislative immunity provides 

protection when state legislators act within “the sphere of legitimate legislative 

activity.” Agromayor v. Colberg, 738 F.2d 55, 58 (1st Cir. 1984). “The proponent of 

a claim to absolute immunity bears the burden of establishing the justification for 

such immunity.” Antoine v. Byers & Anderson, 508 U.S. 429, 432 (1993).  

b. Legislative immunity is held by individuals, not states, and does not 

apply here. 

State legislative immunity is a type of “official immunity.” Doe v. McMillan, 

412 U.S. 306, 319 n.13 (1973). Official immunities are meant to protect 

“government officials . . . from personal liability.” Forrester v. White, 484 U.S. 219, 

223 (1988); see also Hernandez v. Sheahan, 455 F.3d 772, 776 (7th Cir. 2006) 

(“Official immunities (judicial, legislative, absolute, qualified, quasi, and so on) are 
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personal defenses designed to protect the finances of public officials whose salaries 

do not compensate them for the risks of liability under vague and hard-to-foresee 

constitutional doctrines.” (emphasis added)).  

When “the real party in interest” in a lawsuit “is the governmental entity 

[rather than an individual] . . . the only immunities available . . . are those that the 

governmental entity possesses.” Hafer v. Melo, 502 U.S. 21, 25 (1991). As noted 

above, “[s]uits against state officials in their official capacity . . . should be treated 

as suits against the State.” Id.  Thus, the “only immunities that can be claimed in an 

official-capacity action are forms of sovereign immunity that the entity, qua entity, 

may possess, such as the Eleventh Amendment.” Kentucky v. Graham, 473 U.S. 159, 

167 (1985).  

 Other Supreme Court precedent confirms that legislative immunity is only 

available to individuals, not government entities themselves. In Lake Country 

Estates, Inc. v. Tahoe Regional Planning Agency, 440 U.S. 391, 393 (1979), the 

Court considered a suit against the Tahoe Regional Planning Agency (a regional 

government entity), as well as individual members of the body. The Court first 

rejected the TRPA’s argument it was entitled to sovereign immunity. Id. at 402. The 

Court then considered whether legislative immunity protected the individual 

members of the body from suit. Id. at 405. “Relying on Tenney v. Brandhove, 341 

U.S. 367 (1951), the Court concluded that ‘to the extent the evidence discloses that 
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these individuals were acting in a capacity comparable to that of members of a state 

legislature, they are entitled to absolute immunity from federal damages liability.’” 

Id. (quoting Lake Country Estates, 440 U.S. at 406). “At the same time, however, 

[the Court] cautioned: ‘If the respondents have enacted unconstitutional legislation, 

there is no reason why relief against TRPA itself should not adequately vindicate 

petitioners’ interests.’” Id.  

 Following this precedent, courts have held that the “doctrine of absolute 

legislative immunity protects individuals acting within the bounds of their legislative 

duties, not the governing bodies on which they serve.” Herbst v. Daukas, 701 F. 

Supp. 964, 969 (D. Conn. 1988). The question arises most often in the municipal 

context because municipalities, unlike states, do not enjoy sovereign immunity and 

therefore can be sued directly. See Jinks v. Richland County, 538 U.S. 456, 466 

(2003). “[E]very other circuit that has considered this issue has either held or 

presumed that a municipality is not entitled to absolute legislative immunity” from 

suit. Berkley v. Common Council, 63 F.3d 295, 300 (4th Cir. 1995) (emphasis 

added). The First Circuit itself is in accord: “Unlike individual defendants, local 

governmental entities may not interpose the defense of immunity.” Blackburn v. 

Snow, 771 F.2d 556, 571 n.13 (1st Cir. 1985) (citing Owen v. Independence, 445 

U.S. 622 (1980)); see also Doe v. Pittsylvania Cty., 842 F. Supp. 2d 906, 916 (W.D. 

Va. 2012), aff’d 774 F.3d 231 (4th Cir. 2014) (“[C]ommon law legislative immunity 
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has no application to this case. . . . [S]uch immunity . . . does not shield the County 

and the Board, as entities, from constitutional review of their actions.”); Goldberg 

v. Rocky Hill, 973 F.2d 70, 74 (2d Cir. 1992) (“[T] here is no immunity defense, 

either qualified or absolute, available to a municipality sought to be held liable under 

42 U.S.C. § 1983.”); Moore v. City of Creedmoor, 481 S.E.2d 14, 17 (N.C. 1997) 

(defendants could not claim legislative immunity in official capacity suit where 

government entity had no immunity); Smith-Berch, Inc. v. Balt. Cty., 68 F. Supp. 2d 

602, 618 (D. Md. 1999) (in Title II case: “Since Plaintiff is not bringing its ADA 

claims against the four defendants named in their individual capacities, but only 

against the four governmental defendants, the immunity defenses raised by 

Defendants simply do not apply.”); Rabkin v. Dean, 856 F.Supp. 543, 548 (N.D. Cal. 

1994) (granting legislative immunity to individual councilmembers, but holding that 

“Plaintiff's Section 1983 claims against the City cannot be resolved on grounds of 

absolute immunity.”); 15 AM. JUR. 2D CIVIL RIGHTS § 99 (2020) (“The legislative 

immunity enjoyed by government officials performing legislative functions is an 

individual immunity, and does not apply to municipalities or legislative bodies.”). 

 The fact that this action is against the State, not a municipality, does not alter 

this analysis. The Supreme Court has counseled that the “rationales for according 

absolute immunity to federal, state, and regional legislators apply with equal force 

to local legislators.” Bogan v. Scott-Haris, 523 U.S. 44, 52 (1998); see also Lake 
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Country Estates, Inc., 440 U.S. at 405 (legislative immunity “is equally applicable 

to federal, state, and regional legislators”). Therefore, the same reasoning applies 

whether the suit is against a municipal or regional legislative body or (as here) 

against a state legislative body.13 Id. In sum, “[w]hile there is indeed a long tradition 

of granting individual legislators at all levels of government a broad immunity from 

suits based upon their legitimate legislative activities, and though there are 

undoubtedly strong public policy justifications for such immunity, the Supreme 

Court has instructed that the defenses available to an official in a personal capacity 

action simply are unavailable in a suit against a governmental entity.” Berkley, 63 

F.3d at 300-01; see also Owen, 445 U.S. at 653 n.37; Hernandez, 455 F.3d at 776; 

Amos v. Maryland Dep’t of Pub. Safety & Corr. Servs., 126 F.3d 589, 616-17 (4th 

Cir. 1997) (“state governmental entities” could not assert qualified immunity 

defense because  “[s]overeign immunity  rather than qualified immunity, bars suits 

in federal courts against state entities and state officials in their official capacity 

 
13  Indeed, the Supreme Court has suggested that public policy supports a broader 

conception of legislative immunity at the local level, because “certain deterrents 

to legislative abuse may [already] be greater at the local level than at other levels 

of government.” Bogan, 523 U.S. at 53. The Bogan Court noted that: 

“Municipalities themselves can be held liable for constitutional violations, 

whereas States and the Federal Government are often protected by sovereign 

immunity.” Id. This reasoning suggests that state-level legislative immunity 

would be, if anything, less broad than local-level immunity. Id. As such, if local 

entities are not entitled to legislative immunity (Lake Country Estates, 440 U.S. 

at 405 n. 29), state entities certainly are not. See Bogan, 523 U.S. at 53. 
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without the state's consent.”); Marks v. Tennessee, 562 F. App'x 341, 344 n.2 (6th 

Cir. 2014) (in Title II case, court did not “rely on absolute judicial immunity, because 

[plaintiff] only seeks relief against the State”); Joseph’s House & Shelter, Inc. v. City 

of Troy, 641 F. Supp. 2d 154, 157-58 (N.D.N.Y. 2009) (in Title II action, the 

“Defendant City is not entitled to assert the legislative immunity of its city council 

members as a bar to the claim against it.”); Tolman v. Finneran, 171 F. Supp. 2d 31, 

36, 37 (D. Mass. 2001) (legislative immunity applicable to individuals, not “a suit 

against the state itself”)  In re Wash. Pub. Power Supply Sys. Sec. Litig., 623 F. Supp. 

1466, 1482 (W.D. Wash. 1985), aff’d 823 F.2d 1349 (9th Cir. 1987) (“It should be 

noted that both legislative and official immunity are available only to individuals 

and not to the governmental entities themselves.”).   

VI. The District Court erred in its interpretation of the case law. 

At the root of the District Court’s decision was its misreading of the Supreme 

Court case Supreme Court of Va.  v. Consumers Union of United States, 446 U.S. 

719 (1980). The lower court relied on dicta in Consumers Union to conclude that 

state entities themselves could enjoy legislative immunity; however, a closer reading 

of the case shows that it is inapposite here.  

a. Consumers Union is inapposite. 

The District Court cited Consumers Union for its critical holding: that 

“various arms of the state itself — such as courts and legislatures — may claim 
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legislative immunity for actions taken in a legislative capacity.”14 Cushing v. 

Packard, 2021 U.S. Dist. LEXIS 31746, at *17 (D.N.H. Feb. 22, 2021). Thus, the 

lower court concluded, “even if the Speaker in this official-capacity action is 

properly characterized as the state, that would not preclude a claim of legislative 

immunity under binding Supreme Court precedent.”  

This holding is based on an understandable, but erroneous, reading of 

Consumers Union. Consumers Union involved a claim against the Virginia Supreme 

Court and the chief justice of said court. The plaintiffs brought an action under 42 

U.S.C. § 1983 claiming that the defendants had violated their First and Fourteenth 

Amendment rights. Consumers Union, 446 U.S. at 726. The plaintiffs sought 

prospective injunctive relief. Id. at 727, 736; see also Consumers Union of United 

States, Inc. v. American Bar Asso., 427 F. Supp. 506, 508 (E.D. Va. 1976) (trial court 

decision). The trial court granted injunctive relief pursuant to the Ex parte Young 

doctrine. Consumers Union, 427 F. Supp. at 509 n.4; see also Consumers Union, 

446 U.S. at 737. The defendants appealed, arguing that “on the grounds of absolute 

legislative or judicial immunity” they should have been dismissed from the lawsuit. 

Consumers Union, 446 U.S. at 730. 

 
14  The only other case cited by the District Court for this proposition was a 

Louisiana District Court case in which the plaintiff “did not present any argument 

in opposition” to the legislative immunity defense. Hall v. Louisiana, 974 

F.Supp. 2d 944, 955 (W.D. La. 2013).    
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i. The State was not a party in Consumers Union. 

Simply put, Consumers Union is inapposite because the State itself was not 

party to that case, and the suit was predicated on individual conduct.  

Whether “the state is the real, substantial party in interest” in a case is not 

determined by “elementary mechanics of captions and pleading.” Idaho v. Coeur 

D’Alene Tribe, 521 U.S. 261, 270 (1997). Rather, the “nature of a suit as one against 

the state is to be determined by the essential nature and effect of the proceeding.” Id. 

at 277.  

As the District Court emphasized repeatedly, the Virginia Supreme Court was 

named as a defendant in the Consumers Union case. Similarly, the chief justice of 

the court was named in his “official capacity.” Consumers Union, 446 U.S. at 721. 

Where an official is named in his “official capacity” this “generally represent[s] only 

another way of pleading an action against an entity of which an officer is an agent.” 

Graham, 473 U.S. at 166 (emphasis added). As such, the suit is typically “treated as 

a suit against the entity.” Id.  

The District Court ended its analysis there, reasoning that if the Consumers 

Union suit was barred by legislative immunity, the case at bar (an official capacity 

action) must also be prohibited. However, the lower court’s analysis was incomplete. 

It did not delve beyond the case caption to determine whether the “essential nature 

and effect of the proceeding” was one against a State or one against an individual. 
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Coeur D’Alene Tribe, 521 U.S. at 270. Upon review, it is evident that Consumers 

Union was an action founded on individual liability, because under the relevant 

statute (42 U.S.C. § 1983), only “persons” — not States — are appropriate 

defendants.  

Consumers Union was a § 1983 action for prospective injunctive relief. 

Consumers Union, 446 U.S. at 736; Consumers Union, 427 F. Supp. at 508, 509 n.4 

(trial court order). 42 U.S.C. § 1983 authorizes actions against “persons” who act 

under color of law. A State is not a “person” within the meaning of § 1983. Will v. 

Michigan Dep't of State Police, 491 U.S. 58, 64 (1989); 42 U.S.C. § 1983. 

Additionally, § 1983 does not waive a State’s sovereign immunity. Will, 491 U.S. at 

67. As such, injured parties do not have a cause of action “under 42 U.S.C. § 1983 

against a state, its agency, or its officials acting in an official capacity.” Nieves-

Marquez v. Puerto Rico, 353 F.3d 108, 124 (1st Cir. 2003); Glaros v. Perse, 628 

F.2d 679, 682 (1st Cir. 1980) (“[A] state may not be sued in federal court under 42 

U.S.C. § 1983.” (citing Quern v. Jordan, 440 U.S. 332, 337-45 (1979)).  

There is, however, an important exception to this rule: the doctrine of Ex parte 

Young, 209 U.S. 123 (1908). “For roughly a century, [Ex parte Young] has stood for 

the proposition that the Eleventh Amendment does not prevent federal courts from 

granting prospective injunctive relief to prevent a continuing violation of a federal 

law.” Negron-Almeda, 528 F.3d at 24. In other words, the “essential purpose of the 
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Ex Parte Young doctrine is to permit suits for injunctive relief against entities such 

as state agencies which would otherwise be subject to sovereign immunity.” Gingras 

v. Rosette, 2016 U.S. Dist. LEXIS 66833, at *58 (D. Vt. May 18, 2016).  

When invoked, the Ex parte Young doctrine operates by assuming that “a suit 

challenging the constitutionality of a state official’s actions is not one against the 

State.” Pennhurst, 465 U.S. at 102 (emphasis added). Rather, “a state official in his 

or her official capacity, when sued for injunctive relief, [is] a person under § 1983 

because official capacity actions for prospective relief are not treated as actions 

against the State,” Will, 491 U.S. at 71 n.10 (citing Ex parte Young, 209 U.S. at 159-

60), but rather as actions against the official “stripped of his official or representative 

character,” and “subjected in his person to the consequences of his individual 

conduct.” Va. Office for Prot. & Advocacy v. Stewart, 563 U.S. 247, 254-55 (2011).  

The Ex parte Young procedure was employed in Consumers Union. This is 

noted in both the trial court and Supreme Court decisions. See Consumers Union, 

446 U.S. at 737. In the trial court order, the judge noted: “the Court need not concern 

itself with the issue[] of whether the Virginia Supreme Court is protected from suit 
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by the Eleventh Amendment,15 see Ex Parte Young, 209 U.S. 123 (1908), or whether 

the Virginia Supreme Court is a ‘person’ within the meaning of § 1983” because 

“any injunctive relief granted in favor the plaintiffs may run against the Chief Justice 

in his official capacity.” Consumers Union, 427 F. Supp. at 509 n.4. The trial judge, 

therefore, considered the Virginia Court defendant as superfluous and did not decide 

whether it was a proper party. See id. The Supreme Court reiterated this reasoning:  

Although appellants argued below that the Virginia Court 

as an entity is not a ‘person’ suable under § 1983, they 

have not raised this issue before this Court. In any event, 

prospective relief was properly awarded against the chief 

justice in his official capacity [under Ex parte Young].  

 

Consumers Union, 446 U.S. at 737 n.16; see also Int'l Acad. of Oral Med. & 

Toxicology v. N.C. Bd. of Dental Exam'rs, 2006 U.S. Dist. LEXIS 67103, at *5 

(E.D.N.C. May 31, 2006) (“[T]he Supreme Court did not squarely address whether 

the Virginia Supreme Court was a proper party.”). This statement indicates that the 

Court clearly considered the action against the Virginia Court defendant as 

unnecessary to its decision, since the same relief was proper against the individual 

 
15  Under normal circumstances, a state “Supreme Court . . . is an ‘arm of the state’ 

for Eleventh Amendment purposes.” Lucas v. Ariz. Supreme Court Fiduciary 

Certification Program, 457 Fed. Appx. 689, 690 (9th Cir. 2011). As such, it 

would typically be entitled to sovereign immunity. Wojcik v. Mass. State Lottery 

Comm’n, 300 F.3d 92, 99 (1st Cir. 2002). Similarly, the chief justice of that court 

— named in his official capacity — would be treated identically to the entity 

itself and therefore also be entitled to sovereign immunity. Graham, 473 U.S. at 

166. 
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defendant (the chief justice). See id. Thus, any references to legislative immunity as 

applied to the court entity itself are non-binding dicta. See Arcam Pharm. Corp. v. 

Faria, 513 F.3d 1, 3 (1st Cir. 2007) (defining dicta).  

More importantly, the context of the Consumers Union demonstrates that the 

lawsuit was “not treated as [an] action[] against the State,” Will, 491 U.S. at 71 n.10. 

First, “a State is not a person within the meaning of § 1983.” Id. at 64. Second, 

section 1983 does not abrogate a State’s sovereign immunity. Quern v. Jordan, 440 

U.S. 332, 345 (1979). Therefore, the State itself could not have been the subject of 

the Court’s legislative immunity discussion in Consumers Union, because the State 

is not a proper party in a 1983 lawsuit.  

Liability in an Ex parte Young action — and in a Section 1983 claim generally 

— is premised on a “person” and his or her “individual conduct.” Mack v. Loretto, 

839 F.3d 286, 302 (3rd Cir. 2016); Saldivar v. Racine, 818 F.3d 14, 18 (1st Cir. 

2016). As such, “a plaintiff must [prove] that each Government-official defendant, 

through the official’s own individual actions, has violated the Constitution.” 

Ashcroft v. Iqbal, 556 U.S. 662, 676 (2009) (emphasis added).  

Because a § 1983 claim is based on an individual’s wrongful conduct — and 

because Ex parte Young treats an official-capacity claim as “personal” action — the 

defendant in such a suit is entitled to rely on “personal common law immunities” 

such as legislative immunity. Graham, 473 U.S. at 167; In re Perry, 882 F.2d 534, 
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543-44 (1st Cir. 1989). This is what occurred in Consumers Union: legislative 

immunity barred injunctive relief because said relief was premised on an 

individual’s conduct. The State itself was not directly implicated in the Supreme 

Court’s analysis. 

Regardless of how Consumers Union was captioned, the “essential nature and 

effect of the proceeding” was against a “person,” not the State, and based on a 

person’s actions. See Coeur D’Alene Tribe, 521 U.S. at 270.  It is thus unmistakably 

clear that Consumers Union involved a posture very different from this case, where 

the State itself is the real party in interest.   

ii. Other courts have recognized this distinction. 

The above analysis is not novel. In Scott v. Taylor, the Eleventh Circuit noted 

the tension between the Supreme Court’s decision in Consumers Union (which 

arguably applied legislative immunity to an “official capacity” suit), and the other 

Supreme Court decisions holding that “because an official capacity suit against a 

government official is generally treated as a suit against the underlying 

governmental entity, [] personal immunity defenses are unavailable.” Scott v. Taylor, 

405 F.3d 1251, 1254 (11th Cir. 2005) (citing Graham, 473 U.S. at 166). The 

Eleventh Circuit, however, recognized that Consumers Union had proceeded under 

Ex parte Young, which meant that the action was “not deemed to be [a suit] against 
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the state,” but rather against the state official individually, and therefore was “not 

barred by the Eleventh Amendment.” Id. 

Importantly, the Scott case — like Consumers Union itself — involved a 

§ 1983 claim for prospective injunctive relief under Ex parte Young. Id. at 1252-53. 

Therefore, the “action [in Scott] — seeking prospective relief against these state 

legislator defendants in their official capacities — is not to be treated as [an] action 

against the entity.” Id. at 1255. As such, the “general rule” that official capacity 

defendants could not avail themselves of personal immunities was “not applicable.” 

Id. The Court of Appeals noted that its analysis was consistent with the holdings of 

both Consumers Union and Graham. Id.  

The reasoning in Scott was adopted wholesale by the Second Circuit in State 

Employees. Bargaining Agent Coalition v. Rowland, 494 F.3d 71, 87 (2nd Cir. 

2007), which was also cited by the District Court. Identically to Scott and Consumers 

Union, the plaintiffs in Rowland had advanced a § 1983 action seeking prospective 

injunctive relief against legislators in their official capacities under the Ex parte 

Young doctrine. Id. at 79, 95. Therefore, the relief sought in that case was premised 

on an individual’s actions and not a direct suit against the State, irrespective of the 

“official capacity” caption. Va. Office for Prot. & Advocacy, 563 U.S. at 255.  

b. Harwood 
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For similar reasons, the District Court’s reliance on National Association of 

Social Workers v. Harwood, 69 F.3d 622 (1st Cir. 1995) was misplaced. The District 

Court held that Harwood “compels a finding that the Speaker is immune from 

plaintiffs’ suit.” Cushing, 2021 U.S. Dist. LEXIS 31746, at *12. Admittedly, 

Harwood seems “on point” at first blush. In Harwood, the plaintiffs sued the Speaker 

of the Rhode Island House of Representatives, alleging that a House rule violated 

their First Amendment rights. Harwood, 69 F.3d at 625. This Court held that the 

action against the Speaker was barred by the doctrine of legislative immunity.16 Id.  

However, upon closer examination, Harwood is inapposite for the same 

reasons as Consumers Union, Scott, and Rowland. It was a § 1983 suit seeking 

prospective injunctive relief. Id. at 625-26. Like the other cases, therefore, it was not 

truly an action against the State, but rather predicated on the actions of the Speaker 

(and head doorkeeper) “as the individuals purportedly responsible for enforcing the 

House’s rules.” Id. at 626 (emphasis added). Being a § 1983 suit, the action could 

not have been against directly the State. Will, 491 U.S. at 62-66 (section 1983 does 

not waive sovereign immunity and a State is not a “person” within the meaning of 

the statute). Indeed, it was specifically noted that “the House [of Representatives] 

. . . was not a party to the suit . . . .” Harwood, 69 F.3d at 650 n.40 (Lynch, J., 

 
16  The Court’s decision in Harwood was issued over the strong dissent of Judge 

Lynch.  
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dissenting). Harwood, therefore, does not stand for the proposition that a State entity 

itself is entitled to legislative immunity. It merely confirms that legislative immunity 

is a personal immunity that attaches when individual conduct is implicated.   

VII. This case is a direct action against the State, and not predicated on 

individual conduct. Therefore, legislative immunity does not apply. 

This lawsuit stands on very different footing than the cases discussed above, 

which all involved 42 U.S.C. § 1983. “Section 1983 is merely a vehicle” by which 

to “sue those acting under color of state law for violations of federal constitutional 

and statutory provisions.” Williams v. Bd. of Regents, 477 F.3d 1282, 1299 (11th Cir. 

2007). “[I]t does not create any substantive federal rights.” Id. Contrastingly, “Title 

II imposes affirmative obligations on public entities and does not merely require 

them to refrain from intentionally discriminating against the disabled.” Ability Ctr. 

of Greater Toledo v. City of Sandusky, 385 F.3d 901, 910 (6th Cir. 2004); see also 

Toledo v. Sanchez, 454 F.3d 24, 32 (1st Cir. 2006) (“Title II imposes an affirmative 

obligation on public entities to make their programs accessible to qualified 

individuals with disabilities . . . .”); 28 C.F.R. § 35.150(a) (“A public entity shall 

operate each service, program, or activity so that the service, program, or activity, 

when viewed in its entirety, is readily accessible to and usable by individuals with 

disabilities.”). This duty includes “an affirmative obligation to make reasonable 

accommodations for disabled individuals.” Bennett-Nelson v. La. Bd. of Regents, 
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431 F.3d 448, 454 (5th Cir. 2005); 28 C.F.R. § 35.130(b)(7) (“A public entity shall 

make reasonable modifications in policies, practices, or procedures when the 

modifications are necessary to avoid discrimination on the basis of disability[.]”). 

Unlike § 1983, liability in a Title II action is not premised on a “person’s” 

actions.  In fact, “the only proper defendant in a claim under Title II of the ADA is 

a ‘public entity,’ which precludes individual liability.” Unitt v. Spencer, 2020 U.S. 

Dist. LEXIS 40295, at *9 (D. Mass. Mar. 9, 2020); see Kiman v. N.H. Dep’t of Corr., 

451 F.3d 274, 290 (1st Cir. 2006). Therefore (contrary to 1983 actions), the 

obligations imposed on the States are not dependent on an individual’s actions or 

duties. Bennett-Nelson, 431 F.3d at 454-55 (“Where a defendant fails to meet this 

affirmative obligation [under Title II], the cause of that failure is irrelevant.”). Title 

II also specifically authorizes injunctive relief against the State (in contrast to § 

1983). Millay, 584 F. Supp. 2d at 235 n.16; 42 U.S.C. § 12133; 42 U.S.C. 2000e-

5(g) (incorporated by reference into Title II). Lastly, the statute validly abrogates the 
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sovereign immunity of the states — again, unlike § 1983.17 See Tennessee, 541 U.S. 

at 524; Nat’l Ass’n of the Deaf, 980 F.3d at 768. 

In sum, Title II imposes affirmative requirements on State entities. These 

requirements are imposed pursuant to an exercise of Congress’s 14th Amendment 

enforcement power. In utilizing that power, Congress validly abrogated the States’ 

sovereign immunity. The reach of the statute is expansive and includes state 

legislatures within its scope. The obligation to provide “reasonable accommodation” 

does not derive from any individual’s actions or inactions, but rather from the 

affirmative commands of the statute itself. Further, the statute authorizes injunctions 

against the State without requiring resort to the Ex parte Young doctrine.  

This action is one purely against the State. The State’s liability (i.e., obligation 

to provide reasonable accommodation) in does not depend on any legislator’s 

conduct. Therefore, the personal immunity doctrine of legislative immunity is not 

 
17  Because of the abrogation of sovereign immunity and statutory grant of the 

injunction remedy, “it is not necessary for the plaintiffs to invoke the Ex parte 

Young doctrine in order to prosecute their action against the defendants.” Meyers 

v. Texas, 410 F.3d 236, 256 (5th Cir. 2005); Glob. Naps, Inc. v. New England 

Tel. & Tel. Co., 156 F. Supp. 2d 72, 76 (D. Mass. 2001) (“Since the ruling on 

Massachusetts' constructive waiver of sovereign immunity provides a sufficient 

basis for the exercise of subject-matter jurisdiction, it is unnecessary to elaborate 

on Ex Parte Young. Suffice it to say that it provides a separate and independent 

basis for jurisdiction.”); see also Thourot v. Monroe Career & Tech. Inst., 2016 

U.S. Dist. LEXIS 142962, at *20 (M.D. Pa. Oct. 17, 2016) (“[T]he Supreme 

Court has explicitly found that Title VII coverage extends to the states. Thus, the 

legal fiction of Ex parte Young in unnecessary in the Title VII context as 

employees may bring claims directly against state employers . . . .”).  
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implicated. Such a holding also serves to reconcile the relevant Supreme Court case 

law regarding official capacity suits instead of ignoring portions of it. Legislative 

immunity does not bar this action.  

VIII. Any legislative immunity held by the State would be waived by Title 

II and the Rehabilitation Act. 

The plaintiffs also advance an alternative argument: that even assuming a 

State entity could hold legislative immunity, the relevant statutes vitiate that 

immunity.  

 It first must be repeated that both Title II and Section 504 of the 

Rehabilitation Act apply to state governments, not individuals. And since legislative 

immunity is a personal immunity rather than a “governmental immunity,” Owen, 

445 U.S. at 638 n.18, the statutes would have no reason to mention legislative 

immunity at all. Similarly, courts would have no reason to consider whether 

legislative immunity stymies the application of the ADA, and indeed, there are many 

cases where the ADA was applied to legislatures without mention of legislative 

immunity. See, e.g., Nat’l Ass’n of the Deaf, 980 F.3d at 768; Pagan Torres v. House 

of Representatives, 858 F. Supp. 2d 172, 184-85 (D.P.R. 2012); Rivera-Concepción 

v. Puerto Rico, 786 F. Supp. 2d 442, 446-47 (D.P.R. 2010); see also Harry B Silver 

v. City of Alexandria, 470 F. Supp. 3d 616, 623 (W.D. La. 2020) (granting 

preliminary injunction based on ADA and Rehab Act claims, mandating that City 
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allow council member to “participate and vote” remotely at council meetings due to 

COVID-19 concerns).  

Even assuming legislative immunity could be held by a government entity, 

however, the statutes in question abrogate that immunity. Both statutes express an 

intent to provide disabled persons legal remedies against the State equal to any 

remedies available against non-governmental actors. The statutes statutes contain 

effectively the same language: “In a suit against a State . . . remedies (including 

remedies both at law and in equity) are available for such a violation to the same 

extent as such remedies are available for such a violation in the suit against any 

public or private entity other than a State.” 42 U.S.C. § 2000d-7 (emphasis added); 

42 U.S.C. § 12202. A private entity could, under no circumstances, enjoy legislative 

immunity. Therefore, the State is similarly unable to avail itself of legislative 

immunity. See Duffy v. Riveland, 98 F.3d 447, 452 n.4 (9th Cir. 1996).  

Kimel v. Fla. Bd. of Regents, 528 U.S. 62 (2000), is instructive. In that case, 

the Supreme Court considered whether the Age Discrimination in Employment Act 

(ADEA) “properly subjects States to suits by individuals” by validly “abrogat[ing] 

the States’ constitutionally secured immunity from suit in federal court[.]” Id. at 73. 

The ADEA “authorizes employees to maintain actions for backpay ‘against any 

employer (including a public agency) in any Federal or State court of competent 

jurisdiction.’” Id.  (quoting statute). The statute defines “public agency” to include 
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“the government of a State or political subdivision thereof.” Id. The Court held that 

“the plain language of these provisions clearly demonstrates Congress’ intent to 

subject the States to suit for money damages at the hands of individual employees.” 

Id. at 74. 

The language of Title II and Section 504 is equally strong, if not stronger, than 

the language in the ADEA. The ADEA does not mention the Eleventh Amendment 

or sovereign immunity; yet, in Kimel the Court held that Congress intended to 

abrogate those immunities, simply because the statute explicitly included the States 

within its scope. Id.   

The abrogation of legislative immunity — even if said immunity applied to 

state governments (which it does not) — is easily accomplished by the statutory 

language in Title II and Section 504. The statutes (a) specifically authorize suits 

against state entities and (b) provide that plaintiffs enjoy equal remedies against 

states as against other defendants. The language is sufficient to abrogate Eleventh 

Amendment sovereign immunity. Kimel, 528 U.S. at 73; Georgia, 546 U.S. at 154. 

Congress can abrogate common law immunities such as legislative immunity by 

using even less precise language than is necessary to abrogate sovereign immunity. 

In re Perry, 882 F.2d 534, 543-44 (1st Cir. 1989) (“[C]ommon-law immunities may 

be vitiated by fair implication.”). If a State can enjoy legislative immunity as the 

District Court concluded, then Congress has abrogated that immunity through its 
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unmistakable intent to hold states liable under Title II and Section 504. See, e.g., 

Debano-Griffin v. Lake Cty. Bd. of Comm’rs, 828 N.W.2d 634, 642 (Mich. 2013) 

(by “expressly appl[ying] the act to the state and its political subdivisions,” the state 

statute “expressly waives legislative immunity”).     

This conclusion is consistent with the purpose of the ADA. The ADA was 

designed to “provide a clear and comprehensive national mandate for the elimination 

of discrimination against individuals with disabilities.” 42 U.S.C. § 12101(b)(1). It 

“invoke[s] the sweep of congressional authority” to accomplish that goal. Id. at (4). 

Title II applies to “any State or local government . . . or other instrumentality of a 

State or States or local government.” 42 U.S.C. § 12131(1). Indeed, administrative 

guidance confirms that “Title II coverage . . . includes activities of the legislative 

and judicial branches of State and local governments.” 56 FED. REG. 35, 696 (1991). 

The statute has been interpreted as applying to “anything a public entity does.” 

Barden, 292 F.3d at 1076. This “include[s] all core functions of government.” 

Schorr, 243 F. Supp. 2d at 235. In short, Congress intended to “remov[e] 

discriminatory barriers . . . in every facet of daily life.” LEGISLATIVE HISTORY OF 

PUB. L. NO. 101-336, at 1037 (1990) (statement of Rep. Atkins).  

Legislative immunity cannot block a comprehensive statutory framework 

imbued with such a specific purpose. See Steffes v. Stepan Co., 144 F.3d 1070, 1075 

(7th Cir. 1998) (rejecting application of federal common law litigation privilege 
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“because it would insulate behavior that could otherwise be actionable under Title 

VII or the ADA.”). Congress intended Title II and Section 504 to be binding on 

States and state entities — no exceptions.    

XIII. Even if legislative immunity could attach in this context, it would not 

apply. 

Finally, even assuming that legislative immunity could apply to the 

Defendant, and even assuming Congress did not abrogate the doctrine, it would not 

apply in this context.  

a. The role of comity 

As noted above, a primary driver of the common law doctrine is principles of 

comity.  Romero-Barcelo, 75 F.3d at 28. “[C]omity is the courtesy or consideration 

that one jurisdiction gives by enforcing the laws of another; granted out of respect 

and deference rather than obligation.” Colon v. Coca-Cola P.R. Bottlers, 2019 U.S. 

Dist. LEXIS 42969, at *23 (D.P.R. Mar. 15, 2019) (citing ERWIN CHEMERINSKY, 

FEDERAL JURISDICTION at § 1.5 (6th ed. 2012)).  

Since the basis for legislative immunity is comity, it stands to reason that the 

federal courts should not extend immunity where the state itself would not. This 

determination is supported by a review of Tenney v. Brandhove, 341 U.S. 367 

(1951), wherein the Supreme Court first recognized common law legislative 

immunity. In Tenney, the Court specifically referenced the speech and debate clause 
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of the New Hampshire Constitution as a foundation for the common law rule it was 

adopting. Id. at 374. 

There is nothing absolute about the level of immunity which New Hampshire 

has chosen to afford it legislators. While the state has recognized the need to provide 

protections from litigation so that those chosen to represent the people can perform 

that function, the state has always recognized that there are predominating interests 

which must, at a minimum, be balanced with the interests of legislators: namely, 

constitutional guarantees and protecting the rights of New Hampshire citizens.  

The state Supreme Court has described that the “privileges secured by the 

Speech and Debate Clause are intended not to protect legislators against 

prosecutions for their own benefit, but to support the rights of the people, by enabling 

their representatives to execute the functions of their office, without fear of 

prosecutions, civil or criminal.” Hughes v. Speaker of the N.H. House of 

Representatives, 152 N.H. 276, 291 (2005). That purpose is directly contravened by 

the District Court’s decision, which would impair the “rights of the people” to have 

representation in the legislature and would impair the ability of individual legislators 

to execute the functions of their office. See id. 

The New Hampshire Supreme Court considered a suit similar to this one just 

last year in Burt v. Speaker of the House of Representatives, 173 N.H. 522 (2020). 

In Burt, a member of the House sued the Speaker over a House Rule that forbade the 
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carrying of firearms in Representatives Hall because he claimed that it violated his 

fundamental right to bear arms under Part I, Article 2-a of the New Hampshire 

Constitution. While the Court held that the question of allowing firearms in the 

House was clearly one given to the House under the Separation of Powers clause, 

this was the beginning, and not the end, of the Court’s analysis. In the face of a 

jurisdictional doctrine designed to protect legislative functions from judicial 

interference, the Court held that when a countervailing constitutional interest is 

asserted by a plaintiff, the courts not only can, but must, engage in a balancing test 

to determine where the overall public interest lies. Id. at 526 (“While it is appropriate 

to give due deference to a co-equal branch of government as long as it is functioning 

within constitutional constraints, it would be a serious dereliction on our part to 

deliberately ignore a clear constitutional violation.”).  

State Supreme Court precedent demonstrates that New Hampshire has chosen 

to not allow insurmountable absolute defenses to protect the legislature from judicial 

review. Rather, the state only allows protections for legislators to the extent that 

legislative actions do not infringe upon the fundamental rights of the people. While 

comity in a general sense may result in judicial restraint from review of state 

legislative actions, where the state itself has chosen to allow for such review in order 

to put into the balance the peoples’ interest in countervailing constitutional 

imperatives, it would in no way be appropriate for a federal court to erect an absolute 
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barrier to justice. The District Court thus should have analyzed whether the public 

harm of excluding a large number of legislators who belonged to legally a protected 

class outweighed any benefit of immunity for those doing the excluding. 

b. Where legislative actions are of such an extraordinary character 

that they interfere with the core legislative function or discriminate 

against a segment of the people so that their access to government 

is severely limited or extinguished, legislative immunity must give 

way to the protection of representative democracy. 

 

The District Court’s decision does not admit of any exceptions to legislative 

immunity, except when a legislative rule is “invidiously discriminatory on its face.” 

The Court did not consider whether the doctrine (even assuming it can attach to the 

defendant entity) should apply to the particular rights violations alleged here.   

As this Court acknowledged in Harwood, there is some conduct, “even within 

the legislative sphere, that is so flagrantly violative of fundamental constitutional 

protections that traditional notions of legislative immunity would not deter judicial 

intervention.” Harwood, 69 F.3d at 634. The Supreme Court has described this as 

conduct of “extraordinary character, for which the members who take part in the act 

may be held legally responsible.” Kilbourn v. Thompson, 103 U.S. 168, 204 (1880). 

Further, the Court has recognized that, “although principles of comity command 

careful consideration, our cases disclose that where important federal interests are at 

stake . . . comity yields.” Gillock, 445 U.S. 360, 373 (1980).  

Case: 21-1177     Document: 00117716875     Page: 62      Date Filed: 03/11/2021      Entry ID: 6408252



50 

 

In Harwood, this Court concluded that an extraordinary set of circumstances 

was not presented by the act of barring some lobbyists from the legislative floor. Id. 

at 634. The case at bar has a very different underpinning. It implicates Fourteenth 

Amendment equal protection guarantees to disabled persons and the right to vote 

and be represented. See Reynolds, 377 U.S. at 560; Bond, 385 U.S. at 116; Nat’l 

Ass’n of the Deaf, 980 F.3d at 768; see also N.H. CONST. Part I, Art. 11. As noted in 

the section above, applying the doctrine here actually undermines its purpose: to 

“insure[] that legislators are free to represent the interests of their constituents,” 

Powell v. McCormack, 395 U.S. 486, 503 (1969), and to allow legislators “to execute 

the functions of their office,” Tenney, 341 U.S. at 374. Ironically, by imposing the 

doctrine, the District Court has prevented legislators from representing their 

constituents and executing the core functions of their office.  

Additionally, the result reached by the lower court permits unconstitutional 

discrimination against disabled persons. And it allows the import of the 

discrimination to disenfranchise not only the affected legislators, but their 

constituents.18  Not only is this a violation of the Fourteenth Amendment, but it also 

allows legislators to circumvent a powerful federal statute. The ADA is precisely the 

 
18  The House is closely divided, with Republican Party holding only a narrow 

majority over the Democratic Party.  
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type of “important federal interest” which must prevail over common law immunity. 

Gillock, 445 U.S. at 373. 

The totality of these considerations creates an “extraordinary” circumstance 

where legislative immunity should not apply. See Kilbourn, 103 U.S. at 204. 

Imposing the doctrine here would endorse the Speaker’s actions of allowing dozens 

of members to attend session unmasked during a global pandemic, while denying 

reasonable accommodations to disabled representatives with life-threatening 

conditions. This result produces a cruel dilemma where disabled representatives 

must play a biological version of Russian Roulette in order to perform their 

constitutional duty of representing their nearly 100,000 constituents. Appellants are 

unaware of any other case in which the doctrine of legislative immunity has 

authorized the majority party to deny a large percentage of the minority party 

meaningful access to the legislative session, in violation of federal disability law. 

Such a result shocks the conscience and the Court should not permit it.   

In sum, even assuming the doctrine of legislative immunity has any bearing 

in this case, the Court should reject its application. Allowing the decision below to 

stand would pervert the purpose of the doctrine, sanction violations of federal law, 

ignore principles of comity, and allow common law to prevail over the Constitution.  

XIV. Because no immunities apply, the ADA controls. 
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The final piece of the analysis is simple. Because no immunities are in effect, 

Title II predominates over any contrary House Rules. The Supremacy Clause of the 

federal Constitution “instructs that federal law ‘shall be the supreme Law of the 

Land . . . any Thing in the Constitution or Laws of any State to the Contrary 

notwithstanding.’” Brown v. United Airlines, Inc., 720 F.3d 60, 63 (1st Cir. 2013) 

(quoting U.S. Const. art. VI, cl. 2). Indeed, Title II of the ADA explicitly 

contemplates that a “public entity” such as a “State or . . . instrumentality of a State” 

might have to make “modifications to rules, policies, or practices” in order to avoid 

discrimination against disabled individuals. 42 U.S.C. § 12131(1), (2); Fry v. 

Napoleon Cmty. Sch., 137 S. Ct. 743, 749 (2017). As such, the House Rules must 

yield to the State’s obligations under Title II.    

CONCLUSION 

 

For the foregoing reasons, the plaintiffs respectfully request that this Court 

reverse the decision of the District Court and remand for further proceedings.  
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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEW HAMPSHIRE 

 

  

Robert R. Cushing, et al. 

   

 v.       Civil No. 21-cv-147-LM 

        Opinion No. 2021 DNH 039 P 

Sherman Packard, in his official capacity as  

Speaker of the House for the N.H. House of  

Representatives   

 

 

 

O R D E R 

 

 Seven members of the New Hampshire House of Representatives1 

(“Individual Plaintiffs”) and the New Hampshire Democratic Party bring this suit 

against the Speaker of the New Hampshire House of Representatives.  Each of the 

Individual Plaintiffs has one or more serious health conditions that place him or her  

at high risk for severe illness or death should he or she contract COVID-19.  

Plaintiffs allege that the Speaker’s failure to allow the Individual Plaintiffs to 

participate remotely in House sessions violates Title II of the Americans With 

Disabilities Act (codified at 42 U.S.C. §§ 12131-12134), Section 504 of the 

Rehabilitation Act (codified at 29 U.S.C. § 794), the Fourteenth Amendment to the 

United States Constitution, and Part I, Article 11 of the New Hampshire 

Constitution.   

1 The members’ names are Robert “Renny” Cushing, David Cote, Kenneth 

Snow, Katherine Rogers, Paul Berch, Diane Langley, and Charlotte DiLorenzo.  

Cushing sues in both his individual capacity and as the Minority Leader of the New 

Hampshire House of Representatives. 
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Presently before the court is plaintiffs’ motion for a temporary restraining 

order or preliminary injunction (doc. no. 2) compelling the Speaker to permit the 

Individual Plaintiffs and 23 other House members with serious health conditions to 

participate remotely in an upcoming session of the House on February 24 and 25, 

2021.  The court held a hearing on plaintiffs’ motion on February 19, 2021.   

 

STANDARD OF REVIEW 

 “A preliminary injunction is an extraordinary and drastic remedy; it is never 

awarded as of right.”  Granite Trade Sch., LLC v. The N.H. Sch. of Mech. Trades, 

Inc., 120 F. Supp. 3d 56, 61 (D.N.H. 2015) (quoting Munaf v. Geren, 553 U.S. 674, 

689-90 (2008)).  A plaintiff seeking a temporary restraining order or a preliminary 

injunction must show that: (1) he is likely to succeed on the merits of his claim; (2) 

he is likely to suffer irreparable harm in the absence of preliminary relief; (3) the 

balance of equities are in his favor; and (4) injunctive relief is in the public interest.  

Id.; see Nw. Bypass Grp. v. U.S. Army Corps of Eng’rs, 453 F. Supp. 2d 333, 337 

(D.N.H. 2006) (explaining that the standard for granting a temporary restraining 

order is the same as the standard for granting a preliminary injunction).  Of these 

four factors, the first—likelihood of success on the merits—is the most important.  

Norris ex rel. A.M. v. Cape Elizabeth Sch. Dist., 969 F.3d 12, 22 (1st Cir. 2020).  If 

the plaintiff cannot demonstrate that he is likely to succeed on the merits, the  

request for a preliminary injunction must be denied.  Arborjet, Inc. v. Rainbow 

Treecare Sci. Advancements, Inc., 794 F.3d 168, 173 (1st Cir. 2015). 
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BACKGROUND 

 The following facts are drawn from the parties’ statement of undisputed facts 

(doc. no. 19), from the declarations and exhibits attached to their pleadings,2 and 

from testimony elicited at the hearing.  As noted, Individual Plaintiffs are members 

of the New Hampshire House of Representatives and each suffers from one or more 

serious medical conditions.  Defendant is the Speaker of the House and has served 

in that role since December 2020.3   

 The House has continued to meet in-person for its full legislative sessions 

since the onset of the COVID-19 pandemic in March 2020.  In June 2020, the House 

convened twice at the Whittemore Center, which is an ice hockey arena at the 

University of New Hampshire.  The House met at the Whittemore Center again on 

September 16, 2020.  On December 2, 2020, the House convened a session outside 

the Whittemore Center on an athletic field.  And on January 6, 2021, the House 

held a session in a parking lot at the University of New Hampshire with members 

seated in their cars.  House committees, however, have met both remotely and in a 

hybrid model since the onset of the pandemic and House leadership has researched 

various methods to implement remote participation in full sessions since at least 

the summer of 2020.   

  

2 The parties stipulated to the admission of these materials for purposes of 

ruling on plaintiffs’ motion.  See doc. no. 21.   

 
3 The Speaker served as the Acting Speaker until formally elected Speaker on 

January 6, 2021. 

Case 1:21-cv-00147-LM   Document 26   Filed 02/22/21   Page 3 of 17

59

---

Case: 21-1177     Document: 00117716875     Page: 72      Date Filed: 03/11/2021      Entry ID: 6408252

https://ecf.nhd.uscourts.gov/doc1/11712584549
https://ecf.nhd.uscourts.gov/doc1/11712584597


The New Hampshire Constitution states that the House has the power to 

“settle [its] rules of proceedings.”  N.H. CONST. pt. II, art. 22.  House Rule 65 sets 

forth an order of precedence by which House procedures are determined.  See Rule 

65: Sources of Authority (N.H.H.R. House Rules 2021-2022).4  House Rule 65 states 

that, if a given procedure is not governed by a constitutional provision, another 

House rule, or “[c]ustom, usage, and precedent,” the procedure “shall be derived” 

from the 2020 edition of Mason’s Manual of Legislative Procedure.5  Rule 786 of the 

2020 edition of Mason’s Manual provides that, “[a]bsent specific authorization by 

the constitution or adopted rules of the body, remote participation in floor sessions 

by members of the legislative body is prohibited.”  Doc. no. 17-3 at 2.   

In the fall of 2020, members of the House twice attempted to amend the 

House rules to permit remote participation at House sessions.  At the December 

2020 House session, Representative Bouldin proposed an amendment to the House 

rules that would require the Speaker to permit members upon request to 

participate remotely in committee meetings and legislative sessions.  The House 

voted on and rejected this proposal.  And at the January 2021 House session, 

another amendment to the House rules was proposed that would have explicitly  

  

4 Available at http://gencourt.state.nh.us/house/abouthouse/houserules.htm.  

 
5 At a session of the House on January 6, 2021, the House voted 316-4 to 

adopt the 2020 version of Mason’s Manual as its parliamentary manual for 

purposes of Rule 65.  See N.H.H.R. House Journal No. 2, at 5 (Jan. 6. 2021), 

available at http://gencourt.state.nh.us/house/caljourns/journals/2021/HJ_2.pdf.    
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permitted virtual meetings of the full House.  The House voted on and rejected this 

proposal as well.   

 Following the Speaker’s announcement that the House session scheduled for 

January 6, 2021, would take place in a parking lot at the University of New 

Hampshire, each of the Individual Plaintiffs submitted a written request to him 

that they be permitted to participate remotely in House sessions.  Each Individual 

Plaintiff stated in his or her request that he or she suffers from one or more 

underlying medical conditions that substantially increase the risk posed by COVID-

19.  In addition to Individual Plaintiffs’ written requests, other members spoke 

directly with the Speaker’s office regarding remote options for future sessions.  And 

Plaintiff Cushing sent the Speaker multiple letters requesting that House members 

with disabilities be allowed to participate remotely in House sessions.   

However, the Speaker has not granted any members’ request for remote 

participation.  In a House Calendar dated February 5, 2021, the Speaker stated: 

“The House has not adopted a rule which allows it to meet remotely, either wholly 

or in part, and until such a time as the members adopt such a rule, we are obligated 

to meet in-person.”  N.H.H.R. House Calendar Vol. 43, No. 10, at 1 (Feb. 5, 2021).6  

In that same February 5 House Calendar, the Speaker announced that the House 

would meet at an indoor venue for a session on February 24 and 25.  Following this  

  

6 Available at http://gencourt.state.nh.us/house/caljourns/calendars/

2021/HC_10.pdf. 
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announcement, plaintiffs continued their efforts to secure from the Speaker the 

option of remote participation.  They were not successful.   

On February 15, plaintiffs filed this action against the Speaker, arguing that 

his failure to provide remote access to House sessions for members with underlying 

health conditions violated Title II of the ADA, the Rehabilitation Act, and the 

Federal and State Constitutions.  They contemporaneously filed a motion for a 

temporary restraining order or preliminary injunction (doc. no. 2) on the basis of 

their Title II and Rehabilitation Act claims.  Plaintiffs’ motion seeks injunctive 

relief that would permit Individual Plaintiffs—together with 23 other named 

disabled House members—to participate remotely at the upcoming House session 

on February 24 and 25.  Due to the time-sensitive nature of the requested relief, the 

court ordered expedited briefing and held a hearing on February 19.   

 

DISCUSSION 

 As noted, in order to obtain a preliminary injunction or temporary 

restraining order the plaintiffs must demonstrate that they are likely to succeed on 

the merits of their claims.  The Speaker argues that plaintiffs are not likely to 

succeed on their claims because House rules prohibit remote participation in floor 

sessions, and because his enforcement of those rules constitutes a legislative act for 

which he is entitled to absolute legislative immunity.  Plaintiffs disagree and argue 

both that legislative immunity does not apply and that they are likely to succeed on 

the merits of their Title II and Rehabilitation Act claims.   
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If the Speaker is immune from suit, as he asserts, the court cannot reach the 

merits of plaintiffs’ claims.  For this reason, the court begins its analysis with 

legislative immunity.   

State legislators have an absolute immunity from suit for legislative acts.  

Romero-Barcelo v. Hernandez-Agosto, 75 F.3d 23, 28-29 (1st Cir. 1996).  The 

immunity precludes suits for monetary as well as injunctive relief.  Supreme Court 

of Va. v. Consumers Union of the U.S., Inc., 446 U.S. 719, 731-34 (1980).  Although 

legislative immunity for state officials is rooted in common law, it is “essentially 

coterminous” with the immunity granted to federal legislators under the Speech or 

Debate Clause of the United States Constitution.  Nat’l Ass’n of Soc. Workers v. 

Harwood, 69 F.3d 622, 629 (1st Cir. 1995) (citing Consumers Union, 446 U.S. at 

732-33); see U.S. CONST. art. I, § 6, cl. 1.   

“Although not based on the doctrine of separation of powers, as is the 

constitutional immunity accorded Members of Congress, the state legislative 

immunity defense nonetheless implicates ‘principles of comity and federalism.’”  

Romero-Barcelo, 75 F.3d at 28 (ellipsis omitted) (quoting Agromayor v. Colberg, 738 

F.2d 55, 58-59 (1st Cir. 1984)).  Legislative immunity “shelter[s] individual 

legislators from the distractions and hindrance of civil litigation” so that they can 

perform their legislative duties “without undue interference” from federal lawsuits.  

Harwood, 69 F.3d at 629-30; accord, e.g., Scott v. Taylor, 405 F.3d 1251, 1256 (11th 

Cir. 2005).  Indeed, “the time and energy required to defend against a lawsuit are of 

particular concern” when considering “the part-time citizen-legislator,” as is the 
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case here.  Bogan v. Scott-Harris, 523 U.S. 44, 52 (1998).  Legislative immunity also 

operates “to prevent courts from intruding into precincts that are constitutionally 

reserved to the legislative branch.”  Harwood, 69 F.3d at 628 n.6.   

Whether legislative immunity applies in a particular case does not depend on 

the “the official’s identity, or even on the official’s motive or intent, but on the 

nature of the act in question.”  State Emps. Bargaining Agent Coal. v. Rowland, 494 

F.3d 71, 82 (2d Cir. 2007) (quoting Almonte v. City of Long Beach, 478 F.3d 100, 106 

(2d Cir. 2007)); accord Bogan, 523 U.S. at 54-55.  Indeed, even members of the 

executive or judicial branch may be entitled to legislative immunity for acts taken 

in legislative capacities.  See Harwood, 69 F.3d at 630; see also, e.g., Bogan, 523 

U.S. at 47, 55 (holding that a mayor was entitled to legislative immunity for acts 

that were “integral steps in the legislative process”); Consumers Union, 446 U.S. at 

734 (holding that chief justice of state supreme court was entitled to legislative 

immunity when he “exercise[ed] the State’s . . . legislative power” to promulgate 

ethics regulations for lawyers).  Furthermore, legislative immunity may be claimed 

not only by government officials, but by governmental entities themselves.  See 

Consumers Union, 446 U.S. at 734 (holding that “the Virginia [Supreme] Court . . . 

[is] immune from suit when acting in [its] legislative capacity” to regulate the legal 

profession); Hall v. Louisiana, 974 F. Supp. 2d 944, 957 (M.D. La. 2013) (concluding 

that a state legislature was immune from suit under the doctrine of legislative 

immunity). 
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That said, legislative immunity does not extend to “all conduct relating to the 

legislative process.”  United States v. Brewster, 408 U.S. 501, 515 (1972).  It applies 

to acts that form “an integral part of the deliberative and communicative process by 

which [legislators] participate in . . . House proceedings” and consider legislation.  

Harwood, 69 F.3d 632 (quoting Gravel v. United States, 408 U.S. 606, 625 (1972)).  

Legislative immunity also applies to “matters which the Constitution places within 

the jurisdiction of either house.”  Romero-Barcelo, 75 F.3d at 29 (quoting 

Agromayor, 738 F.2d at 59).  “It does not cover ‘actions that are only casually or 

incidentally related to legislative affairs.’”  Id. (quoting Harwood, 69 F.3d at 630); 

see, e.g., Hutchinson v. Proximire, 443 U.S. 111, 133 (1979) (holding that legislative 

immunity did not apply to legislator’s act of disseminating newsletters and press 

releases because they were “primarily means of informing those outside the 

legislative forum”); Negron-Gaztambide v. Hernandez-Torres, 35 F.3d 25, 27-28 (1st 

Cir. 1994) (concluding that legislators were not entitled to legislative immunity 

from suit challenging decision to discharge a librarian).   

In Harwood, a group of organizations sued the Speaker of the Rhode Island 

House of Representatives, as well as the House’s head doorkeeper, seeking to enjoin 

the enforcement of a House rule.  See Harwood, 69 F.3d at 624-25.  The House rule 

purported to ban lobbyists from the floor of the House while the House was in 

session.  See id.  The First Circuit held that both the Speaker and the doorkeeper 

were immune from plaintiffs’ suit under the doctrine of legislative immunity.  See 

id. at 635.   
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The Court explained that, because plaintiffs’ suit challenged “a procedural 

rule adopted by a house of the legislature as a whole for the management of its own 

business,” plaintiffs were entitled to immunity if the rule was “more than ‘casually 

or incidentally related’ to core legislative functions.”  Id. at 631 n.9 (quoting 

Brewster, 408 U.S. at 528).  The First Circuit ultimately found it “beyond serious 

dispute” that the rule was closely related to core legislative functions.  Id. at 632.  

By restricting who may enter the House floor during legislative sessions, the rule 

“necessarily affects the manner in which the House conducts its most characteristic 

legislative functions,” i.e., “debating and voting.”  Id.  “A rule that colors the very 

conditions under which legislators engage in formal debate is indubitably part and 

parcel of the legislative process, and the acts of House officials . . . in enforcing it are 

therefore fully protected against judicial interference by the doctrine of legislative 

immunity.”  Id.   

Harwood stands for the proposition that, “[w]here . . . a legislative body 

adopts a rule, not invidiously discriminatory on its face, that bears upon its conduct 

of frankly legislative business . . . the doctrine of legislative immunity must protect 

[officials] who do no more than carry out the will of the body by enforcing the rule as 

part of their official duties.”  Id. at 631 (citation omitted).  This includes rules that 

regulate “the very atmosphere in which lawmaking deliberations occur.”  Id. at 633 

(quoting Walker v. Jones, 733 F.2d 923, 930 (D.C. Cir. 1984)).   

Harwood is binding precedent on this court and compels a finding that the 

Speaker is immune from plaintiffs’ suit.  According to Rule 786 of Mason’s 
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Manual—which has been adopted by a vote of the House and which is applicable to 

House proceedings via House Rule 65—remote participation in floor sessions of the 

House is prohibited unless specifically authorized by the Constitution or another 

House rule.  The plaintiffs have not identified any constitutional provision or House 

rule specifically authorizing remote participation in floor sessions, and the court is 

unaware of any such provisions or rules.  But cf. Opinion of the Justices (Quorum 

under Part II, Article 20), 2020 WL 6750797, at *1 (N.H. Nov. 17, 2020) (concluding 

in an advisory opinion that remote House sessions would not violate quorum 

provision of State Constitution).  And although the House has permitted remote 

participation by its members at committee meetings throughout the pandemic, 

plaintiffs have not identified a “custom” of remote participation in floor sessions of 

the House.  Indeed, it is undisputed that all House sessions have been in-person 

since the onset of the COVID-19 pandemic.  And while Plaintiffs argue that the 

House does not strictly enforce House Rule 65 or applicable rules from Mason’s 

Manual, it is not the role of this federal court to pick and choose among competing 

understandings of the internal rules of a state legislative body.  See Starr v. 

Governor, 154 N.H. 174, 178 (2006) (concluding that, under Part II, Article 22 of the 

State Constitution, the House “has complete control and discretion whether it shall 

observe, enforce, waive, suspend, or disregard its own rules of procedure”).   

Like the rule barring lobbyists from the floor of the Rhode Island House of 

Representatives that was challenged in Harwood, the at-issue rule prohibiting 

remote participation in House sessions regulates “the very atmosphere in which 
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lawmaking deliberations occur.”  Harwood, 69 F.3d at 633 (quotation omitted).  

Moreover, Rule 786 is “not invidiously discriminatory on its face” as it applies 

equally to all members of the House.  Id. at 631.  In denying Individual Plaintiffs’ 

requests to participate remotely at House sessions, the Speaker did no more than 

enforce a “rule that colors the very conditions under which legislators engage in 

formal debate.”  Id. at 632.  He is therefore immune from plaintiffs’ suit. 

Plaintiffs’ arguments do not persuade the court otherwise.  Plaintiffs contend 

that the Speaker is not entitled to legislative immunity because he is being sued in 

his official capacity (i.e., for injunctive relief), rather than his personal capacity (i.e., 

for damages).  However, the First Circuit explicitly stated in Harwood that 

legislative immunity applies regardless of whether the plaintiff seeks prospective 

relief or damages.  See id. at 630 (quoting Consumers Union, 446 U.S. at 731).  This 

statement finds support in Supreme Court precedent recognizing that legislative 

immunity applies in official capacity suits seeking injunctive relief, as well as 

identical rulings of numerous other circuit courts.  See Consumers Union, 446 U.S. 

at 731; Church v. Mo., 913 F.3d 736, 754 n.3 (8th Cir. 2019) (“[U]nder Consumers 

Union, legislative immunity applies to official-capacity suits.” (citation omitted)); 

Rowland, 494 F.3d at 88 (holding that “claims for injunctive relief against . . . state 

officials, sued in their official capacities, may be barred by the doctrine of legislative 

immunity”); Scott, 405 F.3d at 1255 (“[W]e hold that the legislator defendants in the 

instant official capacity suit for prospective relief are entitled to absolute 

immunity.”); Larsen v. Senate of Commonwealth of Pa., 152 F.3d 240, 244, 254 (3d 
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Cir. 1998) (concluding that state legislators sued in their official capacities “were 

entitled to the protections of legislative immunity from suit for [plaintiff’s] claim for 

prospective injunctive relief”); Risser v. Thompson, 930 F.2d 549, 551 (7th Cir. 1991) 

(“Legislators’ immunity is absolute . . . and extends to injunctive relief as well as to 

damages suits.” (citation omitted)); Abick v. State of Mich., 803 F.2d 874, 876-78 

(6th Cir. 1986) (holding, in suit for damages and injunctive relief, that justices of 

the Michigan Supreme Court had legislative immunity from suit relating to their 

promulgation of a challenged court rule regarding service of process).   

Plaintiffs assert a nuanced argument that, as the court understands it, is as 

follows.  Plaintiffs argue that cases applying legislative immunity to official 

capacity suits do so when claims are brought against the state (or a state official 

sued in his “official capacity”) pursuant to 42 U.S.C. § 1983, a federal civil rights 

statute.  The case of Ex parte Young, 209 U.S. 123 (1908), establishes a legal 

fiction applicable to such cases.  Broadly stated, the fiction permits the state to be 

sued in one narrow circumstance: where the plaintiff seeks only prospective 

injunctive relief (and not damages).  See, e.g., Va. Office for Prot. & Advocacy v. 

Stewart, 563 U.S. 247, 254-55 (2011) (explaining the Ex parte Young doctrine).  In 

those cases, the Ex parte Young fiction operates to sever the official capacity 

defendant from the state.  That legal fiction is necessary because Congress did not 

abrogate sovereign immunity when it enacted § 1983.  See Quern v. Jordan, 440 

U.S. 332, 345 (1979).  Thus, the Ex parte Young doctrine permits a lawsuit against 

a state official in that narrow circumstance.  Plaintiffs assert that, although the 

Case 1:21-cv-00147-LM   Document 26   Filed 02/22/21   Page 13 of 17

69

Case: 21-1177     Document: 00117716875     Page: 82      Date Filed: 03/11/2021      Entry ID: 6408252

https://www.westlaw.com/Document/I83f5fe9290fe11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_244%2c+254
https://www.westlaw.com/Document/I90ef6b87969a11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_551
https://www.westlaw.com/Document/I8088ce8094d311d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_876
https://www.westlaw.com/Document/I8088ce8094d311d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_876
https://www.westlaw.com/Document/NDFE80F60AFF711D8803AE0632FEDDFBF/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Icdfe8be09cc211d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Icdfe8be09cc211d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I84fb75926a8d11e0a8a2938374af9660/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_254
https://www.westlaw.com/Document/I84fb75926a8d11e0a8a2938374af9660/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_254
https://www.westlaw.com/Document/Ic1e013a49c1e11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_345
https://www.westlaw.com/Document/Ic1e013a49c1e11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_345


state (or state officials sued in their official capacities) ordinarily cannot claim 

personal immunities (such as legislative immunity), an official capacity defendant 

can claim legislative immunity when Ex parte Young operates to sever the 

defendant-official from the state.  

Plaintiffs argue that no such severing is necessary here.  Rather, plaintiffs 

argue that, unlike § 1983, Congress abrogated sovereign immunity when it passed 

the ADA.  See 42 U.S.C. §§ 2000d-7, 12133; 29 U.S.C. § 794(a); see also United 

States v. Georgia, 546 U.S. 151, 159 (2006).  And, as to their Rehabilitation Act 

claim, plaintiffs argue that sovereign immunity is not available because, by 

accepting federal funds, the state waived sovereign immunity as to claims under 

that Act.  Because, plaintiffs argue, sovereign immunity does not apply in this 

case, plaintiffs eschew reliance on Ex parte Young and assert that the Speaker—

sued in his official capacity— is the state.  Thus, plaintiffs argue that their claims 

under Title II of the ADA and the Rehabilitation Act are qualitatively different 

from claims brought under § 1983, and the defense of legislative immunity as 

permitted in those cases does not apply here.   

The court is not persuaded by plaintiffs’ argument for several reasons.  First, 

a basic premise of legislative immunity is that it applies to acts, not actors.  See, 

e.g., Bogan, 523 U.S. at 54-55.  “Absolute legislative immunity ‘is justified and 

defined by the functions it protects and serves, not by the person to whom it 

attaches.’”  Romero-Barcelo, 75 F.3d at 29 (quoting Negron-Gaztambide, 35 F.3d at 

27); accord Acevedo-Cordero v. Cordero-Santiago, 958 F.2d 20, 21 (1st Cir. 1992) 
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(“[I]t is the nature of the particular act rather than the title of the office which 

governs whether immunity attaches.”).  As noted, various arms of the state itself—

such as courts and legislatures—may claim legislative immunity for actions taken 

in a legislative capacity.  See Consumers Union, 446 U.S. at 733; Hall, 974 F. Supp. 

2d at 957.  Thus, even if the Speaker in this official-capacity action is properly 

characterized as the state, that would not preclude a claim of legislative immunity 

under binding Supreme Court precedent.  See Consumers Union, 446 U.S. at 733; 

see also Rowland, 494 F.3d at 86-87 (rejecting reasoning similar to that advanced by 

the plaintiffs and holding that “we are unwilling to ignore the Supreme Court’s 

squarely-applicable precedent in Consumers Union because of broadly stated” 

pronouncements in other cases regarding personal immunities in official capacity 

suits “not specifically referring to legislative immunity”).    

In addition, although plaintiffs are correct that cases applying legislative 

immunity to official capacity actions have often involved § 1983, the reasoning in 

those cases is not specific to § 1983.  Many cases emphasize that applying 

legislative immunity to suits for prospective relief furthers a key goal of the 

doctrine: protecting those who exercise a legislative function from the distractions 

and costs of litigation.  See, e.g., Consumers Union, 446 U.S. at 733; Scott, 405 F.3d 

at 1256.  Furthermore, because the legislative immunity afforded state actors is a 

creature of federal common law, see Harwood, 69 F.3d at 629, there is no reason to 

conclude that it would apply in § 1983 actions but not others—absent abrogation of 

legislative immunity by Congress.    

Case 1:21-cv-00147-LM   Document 26   Filed 02/22/21   Page 15 of 17

71

-- --- -------

Case: 21-1177     Document: 00117716875     Page: 84      Date Filed: 03/11/2021      Entry ID: 6408252

https://www.westlaw.com/Document/I177409339c1f11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_733
https://www.westlaw.com/Document/I0e83caed2acc11e39ac8bab74931929c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4637_957
https://www.westlaw.com/Document/I0e83caed2acc11e39ac8bab74931929c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4637_957
https://www.westlaw.com/Document/I177409339c1f11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_733
https://www.westlaw.com/Document/I13e1b11a2f4111dc9b239dfedc9bb45f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_86
https://www.westlaw.com/Document/I177409339c1f11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_733
https://www.westlaw.com/Document/If2b5f609ac5111d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1256
https://www.westlaw.com/Document/If2b5f609ac5111d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1256
https://www.westlaw.com/Document/I5f5fa68691c111d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_629


Although plaintiffs argue that Congress abrogated legislative immunity for 

Title II and Rehabilitation Act claims, they only identify evidence that Congress 

intended to abrogate sovereign immunity under these Acts.  The court is not 

persuaded by Plaintiffs’ argument that an intent to abrogate legislative immunity 

can be inferred from an intent to abrogate sovereign immunity.  See United States 

v. Texas, 507 U.S. 529, 534 (1993).  And plaintiffs have not provided—nor has the 

court located—any case holding that legislative immunity is inapplicable to Title II 

or Rehabilitation Act claims.  To the contrary, several courts have applied 

legislative immunity to bar Title II and Rehabilitation Act claims, some of which 

sought injunctive relief.   See McCleary-Evans v. Md. Dep’t of Transp., 2015 WL 

1285325, at *23 (D. Md. Mar. 20, 2015); Kobe v. Haley, 2013 WL 4056335, at *1-2, 

*4-5 (D.S.C. Aug. 12, 2013) (seeking injunctive relief); Am. Ass’n of People With 

Disabilities v. Smith, 227 F. Supp. 2d 1276, 1280 n.5, 1295, 1297 (M.D. Fla. 2002) 

(seeking injunctive relief).  

 In summary, the court concludes that the Speaker is immune from plaintiffs’ 

suit challenging his enforcement of a House rule that is closely related to core 

legislative functions.  See Harwood, 69 F.3d at 631-33.  For that reason, the court 

must deny plaintiffs’ request for a temporary restraining order or preliminary 

injunction.  See Arborjet, 794 F.3d at 173. 
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CONCLUSION 

 Plaintiffs’ motion for a temporary restraining order or preliminary injunction 

(doc. no. 2) is denied. 

SO ORDERED.   

 

 

 

      __________________________ 

Landya McCafferty 

United States District Judge   

 

 

      

February 22, 2021 

 

cc:  Counsel of Record 
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CHRISTOPHER T. SUNUNU 
Governor 

STATE OF NEW HAMPSHIRE 
OFFICE OF THE GOVERNOR 

STATE OF NEW HAMPSHIRE 
BY HIS EXCELLENCY 

CHRISTOPHER T. SUNUNU, GOVERNOR 

Emergency Order #12 Pursuant to Executive Order 2020-04 

Temporary modification of public access to meetings under RSA 91-A 

Pursuant to Section 18 of Executive Order 2020-04 it is hereby ordered, effective immediately, that: 

1. Pursuant to Executive Order 2020-04, paragraph 8 provides: "State and local government bodies are 
permitted and encouraged to utilize the emergency meeting provisions of RSA 91-A to conduct meetings 
through electronic means while preserving, to the extent feasible, the public's right to notice of such 
meetings and ability to observe and listen contemporaneously." 

2. Pursuant to Emergency Order #2 issued pursuant to Executive Order 2020-04, gatherings of fifty 
people or more are prohibited. 

3. To implement these orders and recommendations, the requirement in RSA 91-A:2, III(b), that a 
quorum of a public body be physically present unless immediate action is imperative, is waived for the 
duration of the State of Emergency declared in Executive Order 2020-04. 

4. To further implement these orders and recommendations, the requirement in RSA 91-A:2, III(c), that 
each part of a meeting of a public body be audible or otherwise discernible to the public "at the location 
specified in the meeting notice as the location of the meeting," is waived for the duration of the State of 
Emergency declared in Executive Order 2020-04 so long as the public body: 

a) Provides public access to the meeting by telephone, with additional access possibilities by 
video or other electronic means; 

b) Provides public notice of the necessary information for accessing the meeting; 
c) Provides a mechanism for the public to alert the public body during the meeting if there are 

problems with access; and 
d) Adjourns the meeting if the public is unable to access the meeting. 

Given under my hand and seal at the Executive 
Chambers in Concord, this 23rd day of March, in 
the year of Our Lord, two thousand and twenty, 
and the independence of the United States of 
America, two hundred and forty-four. 

GOVERNOR OF NEW HAMPSHIRE 

107 North Main Street, State House - Rm 208, Concord, New Hampshire 03301 
Telephone (603) 271-2121 • FAX (603) 271-7640 

Website: http://www.governor.nh.gov/ • Email: governorsununu@nh.gov 
TDD Access: Relay NH 1-800-735-2964 
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Understanding the ADA
The Blog of William D. Goren, J.D. LL.M.

Legislative Immunity Trumps Everything
By William Goren on March 1, 2021

Today’s blog entry explores an issue that we have not discussed before. It is hard to believe that
a!er 400+ blog entries over eight years that we could find a topic we haven’t discussed.
However, that is the beauty of how comprehensive and all-encompassing the ADA is. Today’s
case takes on the question of whether acting in a legislative capacity results in complete
immunity from any claims of disability discrimination. The United States District Court for the
District of New Hampshire holds that it does. As usual, the blog entry is divided into categories
and they are: facts of Cushing v. Packard; legislative immunity trumps everything; and
thoughts/takeaways. Of course, the reader is free to focus on any or all of the categories.

 

I

Facts of Cushing v. Packard184189204207

 

Seven members of the New Hampshire House of Representatives and the New Hampshire
Democratic Party sued the Speaker of the New Hampshire House of Representatives to allow
them to participate in legislative proceedings remotely. Each of the plainti"s has one or more
serious health conditions placing him or her at high risk for severe illness or death should he or
she contract Covid-19.
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The New Hampshire Constitution states that the House has the power to set its rules of
proceedings. House Rule 65 states that if a given procedure is not governed by a constitutional
provision, another House rule, or “custom, usage, and precedent,” the procedure shall be
derived from the 2020 edition of Mason’s Manual of Legislative Procedure. Rule 786 of the 2020
edition of Mason’s Manual provides that absent specific authorization by the Constitution or
adopted rules of the body, remote participation for session by members of the legislative body is
prohibited.

In the fall of 2020, members of the House twice attempted to amend the House rules to permit
remote participation of how sessions. At the December 2020 House session, one of the
representatives proposed an amendment to the House rules that would require the Speaker to
permit members upon request to participate remotely in committee meetings and legislative
sessions. The House voted on and rejected that proposal. At the January 21, 2021, House
session, another amendment to the House rules was proposed that would have explicitly
permitted virtual meetings of the full House. The House voted on and rejected that proposal as
well.

Despite numerous e"orts by the plainti"s to get the Speaker to change his mind, the Speaker
did not grant any members requests for remote participation. He stated that the House has not
adopted a rule allowing it to meet remotely, either wholly or in part, and until such a time of the
members adopt such a rule, the House was obligated to meet in person.

On February 15, plainti"s filed this action against the Speaker arguing that his action violated
title II of the ADA, Rehabilitation Act, and federal and state constitutions. They also filed
simultaneously a Temporary Restraining Order or preliminary injunction focusing solely
(emphasis mine), on title II of the ADA and the Rehabilitation Act.

 

II

Legislative Immunity Trumps Everything

 

76

Case: 21-1177     Document: 00117716875     Page: 89      Date Filed: 03/11/2021      Entry ID: 6408252



1. State legislators have absolute immunity from suit for legislative acts.

2. Legislative immunity shelters individual legislators from the distractions and hindrance of
civil litigation so they can perform the legislative duties without undue interference from
federal lawsuits.

3. The time and energy required to defend against the lawsuit are of particular concern when
considering the part-time citizen legislator, which is the case in New Hampshire.

4. Legislative immunity operates to prevent courts from intruding into areas constitutionally
reserved to the legislative branch.

5. Whether legislative immunity applies in a particular case does not depend on the o"icial’s
identity or even on the o"icial’s motive or intent, rather it depends upon the nature of the
act in question.

6. Legislative immunity applies to acts forming an integral part of the deliberative and
communicative process by which legislators participate in its proceedings and consider
legislation.

7. Legislative immunity also applies to matters the Constitution places within the jurisdiction
of either House.

8. Legislative immunity only covers actions that are not casually or incidentally related to
legislative a"airs.

9. A rule dealing with the very conditions under which legislators engage in formal debate is
part and parcel of the legislative process, and the acts of House o"icials in enforcing it are
therefore fully protected against judicial interference by the doctrine of legislative
immunity.

10. A legislative body adopting a rule that is not invidiously discriminatory on its face and that
bears upon its conduct of legislative business necessitates the doctrine of legislative
immunity applying to o"icials who do no more than carry out the will of the body by
enforcing the rule as part of their o"icial duties. That includes rules regulating the very
atmosphere in which lawmaking deliberations occur.

11. Plainti"s did not identify any constitutional provision or House rule specifically authorizing
remote participation in its sessions, and the court was unaware of any such provisions or
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rules.

12. Even though the House has permitted remote participation by members at committee
meetings throughout the pandemic, plainti"s did not identify a custom of remote
participation in floor sessions of the House. In fact, House sessions have been in person
since the onset of the Covid-19 pandemic.

13. The rule prohibiting remote participation in House sessions regulate the very atmosphere
in which lawmaking deliberations occur.

14. Rule 786 is not invidiously discriminatory on its face as it applies equally to all members of
the House.

15. In denying individual plainti"s request to participate remotely in House sessions, the
Speaker did no more than enforce a rule that goes to the very conditions under which
legislators engage in formal debate.

16. In the First Circuit, legislative immunity applies regardless of whether the plainti" seeks
prospective relief or damages.

17. Legislative immunity applies to acts and not actors.

18. Absolute legislative immunity is justified and defined by the function to protect and serve
not by the person to whom it attaches.

19. Many cases hold that legislative immunity applies to suit for prospective relief because that
furthers a key goal of the doctrine, which is protecting those who exercise a legislative
function from distractions and costs of litigation.

20. Since legislative immunity is a creature of federal common law, there is no reason to
conclude that it would apply in §1983 actions but not to others absent abrogation of
legislative immunity by Congress.

21. The court isn’t persuaded that an intent to abrogate legislative immunity can be inferred
from an intent to abrogate sovereign immunity.

22. The plainti" did not provide and the court could not find any case holding that legislative
immunity does not apply to title II or Rehabilitation Act claims. In fact, several courts have
applied legislative immunity to bar title II and Rehabilitation Act claims, including some
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seeking injunctive relief.

 

III

Thoughts/Takeaways

 

1. Interesting use by the court of the phrase “serious health conditions,” because that phrase
is an FMLA term and not an ADA term.

2. We previously discussed a case, here185190205208, from the 11  Circuit holding that
sovereign immunity did not apply to legislative streaming on the Internet. One of the
things that case said was that it didn’t make sense for Congress to validly abrogate
sovereign immunity to protect the rights of students with disabilities to get an education
but it could not do the same with respect to student participating in the democratic
process. That statement by way of analogy certainly applies to persons with disabilities
who want to be legislators and to their constituents that want to see them do a good job.

3. Congress previously identified in 42 U.S.C. §12101186191206209(a)(3) discrimination in
voting and in public services as one of the reasons for the ADA in the first place.

4. The burden of allowing the legislators to remote in would remove a complete barrier to
their participation and could be accomplished with limited cost and e"orts.

5. The legislators are seeking equal footing with the rest of the nondisabled legislators.

6. Facially neutral policies, as we discussed here187192207210, can violate the ADA when
those policies unduly burden persons with disabilities even when those policies are
consistently enforced.

7. What strikes me as an interesting choice by the plainti"s is that they did not seek a
temporary restraining order on the ground that the Speaker’s actions violated the 14
amendment to the U.S. Constitution. Instead, they only sought a temporary restraining
order on ADA and Rehabilitation Act grounds. The reasoning for an equal protection claim
would go like this: 1) voting is a fundamental right as would be the right of individuals to

th
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select people to represent them; 2) a legislator cannot do their job as a person with a
disability if the legislature does not engage in the interactive process to figure out how the
legislator can do his or her job with or without reasonable modifications; 3) since voting is
a fundamental right as is the ability to allow persons with disabilities to run for legislature,
the government would need a compelling reason to engage in the facially neutral
discriminatory practices; and 4) A compelling reason for the discriminatory action simply
can’t be o"ered, especially since the New Hampshire legislature has already engaged in
remote activities

8. There can be little doubt that sovereign immunity would be waived under the ADA and/or
the Rehabilitation Act in this case. There also is little doubt that the plainti"s would have a
strong chance of prevailing on the merits, including proceeding for damages against the
Speaker in his o"icial capacity. So, the decision goes too far by giving a get out of jail free
card to anyone acting in a legislative capacity even when it is clear that discrimination
based upon disability is occurring.

9. I also believe that the 14  amendment argument is quite a strong one. True, the equal
protection class for persons with disability depends upon the circumstances. However,
here you have the fundamental right of voters to choose their elected representatives. You
also have the right of people to participate in the legislative process. So, at the very least
the government would need a good reason if not a compelling reason to deny the remote
access.

10. What is next for the case? Could the denial of the TRO be appealed? The First Circuit
directly addressed that question in the case of Calvary Chapel of Bangor v.
Mills188193208211 decided on December 22, 2020. In that case, the First Circuit, which
includes New Hampshire, said that the denial of a temporary restraining order can be
appealed if all of the following are true: 1) the refusal of a temporary restraining order has
the practical e"ect of denying injunctive relief; 2) the refusal of the temporary restraining
order would likely cause serious if not irreparable harm; and 3) the denial of the temporary
restraining order can only be e"ectually challenged by means of an immediate appeal. It is
up to the plainti" to carry the burden of persuasion on each of the elements.

11. The first Calvary factor is clearly satisfied as the denial of the TRO was issued a!er a full
adversarial hearing and no further interlocutory relief is available in the absence of an

th
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immediate review. By holding that legislative immunity trumps everything, a preliminary
injunction on title II or Rehabilitation Act grounds is not going to happen.

12. The second Calvary factor is clearly satisfied as well because the lack of immediate
appealability would cause serious harm as the legislators with disabilities cannot do their
job on behalf of the constituents that elected them.

13. With respect to the third factor, a strong argument can be made that the third factor is also
satisfied because: 1) the court’s denial of the temporary restraining order did result in an
irreversible or meaningful shi! in the relationship between the parties; and 2) the e"ect of
the denial is not of a modest temporal duration.

14. Calvary also says that public o"icials do not have free reign to curtail individual
constitutional liberties during a public health emergency.

15. In checking to see where the status of the case is, I do not see an appeal filed as of yet. The
decision came down on February 22, 2021, and so an appeal may yet happen. If I am on the
plainti"’s side, I definitely appeal the denial of the TRO. There would be a good chance that
the First Circuit would hear the matter because of the applicability of the Calvary factors
coming down on the side of the plainti"s. If it got to the Supreme Court of the United
States, I wouldn’t be afraid to go before them as this is the type of case they may prove
very receptive to for a variety of reasons. Keep in mind, persons with disabilities have done
very well outside of the employment context and the title II and Rehabilitation Act claims
here are very strong. Also, this configuration of the United States Supreme Court enjoys
letting other branches of government know when they have gone too far. Finally,
fundamental constitutional rights are involved here, and I like the strength of the equal
protection arguments as well.
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Understanding the ADA
The Blog of William D. Goren, J.D. LL.M.

About William Goren

William Goren is one of the country’s foremost authorities on the American with
Disabilities Act (ADA) and the Rehabilitation Act of 1973. Since 1990, he has been advising on
ADA compliance as both an attorney and professor—of which during his time as a full-time
academic at various institutions in Chicago, he won numerous teaching awards and achieved
tenure.

With the goal of making the ADA/Rehabilitation Act and related laws understandable so that
employers, governmental entities, businesses, and even individuals understand what it means
to comply with the ADA/Rehabilitation Act and related laws (related laws include, among others,
the Air Carrier Access Act, the Fair Housing Act, and constitutional law), Mr. Goren
provides consulting, counseling, representation, and training services to higher education
institutions, public and private corporations, non-profit organizations, professional sports
teams, government entities, and individuals. His approach favors prevention as a safeguard to
costly litigation. Mr. Goren is also a FINRA arbitrator and a member of the Employment
Arbitration Panel for CPR International Institute for Conflict Prevention and Resolution.

A licensed attorney in Georgia, Illinois and Texas, Mr. Goren also brings a deep, personal
understanding of what it means to have a disability, equipping him with exceptional insight on
how the ADA actually works. He is deaf with a congenital bilateral hearing loss of 65–90+
decibels, but functions entirely in the hearing world thanks to hearing aids and lip-reading. For
reasons unrelated to his deafness, he uses voice dictation technology to access the computer.

Mr. Goren is the author of Understanding the Americans with Disabilities Act, Fourth Edition
(published by the American Bar Association, 2013). A prolific writer and researcher, Mr. Goren
has penned numerous other articles on the rights of persons with disabilities and publishes the83
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Understanding the ADA blog — an ABA Top 100 Legal Blawg five consecutive years — which
discusses current topics relating to complying with the ADA and related laws.

Mr. Goren has always been very involved in bar activities, including but not limited to: founder,
founding member, and was the first president of the National Association of Attorneys with
Disabilities (NAAD); the Federal Bar Association Diversity Task Force; American Bar Association’s
Law Practice Management Section and its: client and marketing development committee,
knowledge, strategy and productivity committee, and the legal technology resource center
board; and the DeKalb County Bar Association. Previously, Mr. Goren has served on the Illinois
Standing Committee on Disability Law, the Texas Bar Standing Committee on Disability Issues
Committee, and was a co-chair of the Civil Rights/Constitutional Law committee of the Chicago
Bar Association.

Mr. Goren received his B.A. from Vassar College, his J.D. from the University of San Diego, and his
LL.M. in Health Law from DePaul University.

Mr. Goren resides in Decatur, Georgia with his wife and daughter. In his spare time, he is a
voracious reader and loves sports.
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