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THE STATE OF NEW HAMPSHIRE 
 
HILLSBOROUGH COUNTY  SUPERIOR COURT 
NORTHERN DISTRICT 

Case No. 216-2020-CV-00342 
 

Representative Mary Jane Wallner,  
Senator Lou D’Allesandro,  

Speaker of the House of Representatives Stephen Shurtleff,  
and  

Senate President Donna Soucy 
 

v. 
 

Christopher Sununu,  
Governor of the State of New Hampshire 

 
OBJECTION TO PLAINTIFFS’ MOTION FOR RECONSIDERATION 

 
 NOW COMES the defendant, Christopher T. Sununu, Governor of the State of 

New Hampshire, by and through his counsel, and respectfully objects to the plaintiffs’ 

motion for reconsideration.  In support of this objection, the Governor states as follows: 

INTRODUCTION 

Superior Court Rule 12(e) requires motions for reconsideration to state “with 

particular clarity, points of law or fact that the court has overlooked or misapprehended. . 

. .”  As if apologizing for their motion, the plaintiffs suggest that this Court hurriedly 

composed the order dismissing this action, as a result of which it overlooked or 

misapprehended issues of fact and law.  In reality, this Court’s order rests on solid legal 
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and factual footings, and the motion for reconsideration fails to raise anything that this 

Court overlooked or misapprehended.  As set forth below, the motion lacks merit.1 

 
ARGUMENT 

I. OFFICIAL CAPACITY STANDING 

Rather than highlight points of law this Court overlooked or misapprehended, the 

Motion for Reconsideration reflects the plaintiffs’ alignment with the principles of 

official capacity legislative standing that this Court articulated, and the plaintiffs now 

attempt to frame their official capacity standing around those legal principles.  Motion for 

Reconsideration at 2-4.  The plaintiffs do not claim that this Court overlooked any points 

of law concerning legislative standing.   

Nor do the plaintiffs identify any points of fact that this Court overlooked or 

misapprehended with respect to the complaint that was before this Court at the time of 

the order.  See id.  Instead, in an unusual procedural maneuver, the plaintiffs move to 

amend a complaint that has been dismissed and seek reconsideration on the basis of 

factual allegations that have never been before this Court until now.   

For several reasons, this Court should not consider new facts alleged in a 

proposed second amended complaint.  First, as a result of dismissal, no live complaint 

exists to amend.  Only in the event that this Court grants reconsideration would it make 

                                                             
1 The plaintiffs employ a kitchen sink approach to reconsideration, arguing nearly every finding this 
Court made.  Much of the motion, therefore, does not raise any issues that were not part of this 
Court’s consideration when it issued the order.  This objection limits itself to new arguments or 
arguments on which a more robust record might be helpful to this Court.  To the extent this objection 
does not respond to plaintiffs’ arguments – such as, for example, availability of preliminary injunctive 
relief, irreparable harm or public interest –  the Governor rests on his earlier pleadings and this Court’s 
order.   
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sense to consider a motion to amend.  Second, the proposed second amended complaint 

pleads facts that did not exist at the time this Court heard the motion for preliminary 

injunction.  See Proposed Second Amended Complaint at ¶24 (alleging facts arising out 

of Fiscal Committee meeting after the preliminary injunction hearing on April 20).  This 

Court cannot have overlooked or misapprehended facts that did not exist at the time of 

the hearing and were never before it until after the complaint was dismissed.  Considering 

those facts would run directly contrary to the purpose of reconsideration, namely, to bring 

to a court’s attention items of fact or law that it overlooked or misapprehended when it 

rendered its decision so that it has the first opportunity to correct any errors.  In re Kelly, 

170 N.H. 42, 46 (2017); Prime Financial Group, Inc. v. Masters, 141 N.H. 33, 35 (1996).    

But even if the Court considers the new facts in the proposed second amended 

complaint, they in no way change the legislative standing outcome.  In short, the 

plaintiffs allege that, at a meeting of the Fiscal Committee later the same day as the 

preliminary injunction hearing, they voted to “reverse” several fund transfers the 

Governor directed, and backfill them with CARES Act funds.  Proposed Second 

Amended Complaint, ¶ 24.  Plaintiffs allege that the Governor then reiterated his 

intention to “ignore and deprive members of the Fiscal Committee their right to vote on 

executive branch expenditures. . . .”  Id. at ¶28.   

Pivoting from the thrust of their preliminary injunction arguments, which broadly 

alleged institutional level injury, see, e.g., Memorandum in Support of Preliminary 

Injunction at 1 (“This dispute is about the separation of powers in our co-equal, tripartite 

form of government”); Id. (“The Governor should be enjoined from ignoring the law and 
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assuming the legislative branch’s exclusive constitutional authority . . . .”); Id. at 2 (“RSA 

4:45, III(e) does not permit the Governor to usurp core legislative powers . . . .”), the 

plaintiffs now argue for the first time that the Governor has deprived them of their right 

as individual legislators to vote, or has nullified their Fiscal Committee votes.   

As a matter of law, the plaintiffs fundamentally misunderstand the nature of the 

deprivation necessary to support legislative standing.  The deprivations that support 

legislative standing derive from legislative functions that go to the core of being a 

legislator and are primarily constitutionally rooted.  See Turner v. Shumlin, 163 A.3d 

1173, 1179 (Vt. 2017) (after review of authority, “[a]pplying these general principles, 

courts have found legislative standing when a governor’s conduct concerning the 

appointment of state officers interfered with the complaining legislator’s constitutional 

duty to provide advice and consent  with regard to the appointments.”) (Emphasis added); 

Fumo v. City of Philadelphia, 972 A.2d 487, 497 (Pa. 2009) (“What emerges from this 

review of the federal cases is the principle that legislators are granted standing to 

challenge executive actions when specific powers unique to their functions under the 

Constitution are diminished or interfered with. . . .”) (quotation and citation omitted) 

(emphasis added).  Those functions include “the right to vote on legislation and other 

matters committed to the legislature . . . .”  Russell v. DeJongh, 491 F.3d 130, 134 (3rd 

Cir. 2007) (emphasis added).  The deprivation of the right to vote on legislation as a 

member of the legislature gives rise to legislative standing.  By contrast, “[e]xecutive 

action withholding information or failing to obey a statute enacted through the 

legislator’s vote, where the plaintiff legislator still has power to act through the legislative 
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process to remedy alleged abuses,” is insufficient to confer standing on the legislator.  Id. 

(quotation and citation omitted).   

Plaintiffs have no constitutional, or even core legislative rights deriving from their 

membership on the Fiscal Committee.2  The Fiscal Committee itself is a creature of 

statute – a creation of the legislature – and finds no root in the New Hampshire 

Constitution.  No plaintiff was elected to the Fiscal Committee nor is a member as a 

matter of constitutional right or obligation.  To the contrary, membership on Fiscal – or 

any other legislative committee – rests entirely within the discretion of legislative 

leadership.  Motion for Reconsideration at 5 (citing Senate and House rules that grant 

leadership the sole power to make committee appointments).  Indeed, at any time 

legislative leadership could change the Fiscal Committee’s membership or purpose, and 

the legislature itself could abolish the Fiscal Committee, leaving the plaintiffs with no 

ability to vote on anything as Fiscal Committee members.  It is a deprivation of the right 

to vote on legislation as a member of the full body of the legislature that supports 

legislative standing, not the privilege of sitting on a legislative committee and conducting 

the business of that committee. 3   See, e.g., Russell, 491 F.3d at 138 (analyzing 

                                                             
2 To the extent the plaintiffs also claim a right to advise and consent on executive spending, they 
conflate a legislator’s (in some states) constitutional obligation to advise and consent on executive 
appointments with their roles on the Fiscal Committee, to approve spending items brought before 
them.  Even if Fiscal’s activities can be characterized as advice and consent, they have that role only 
through their activities as members of the Fiscal Committee, which does not rise to the level of the 
constitutional executive appointment advice and consent obligation sufficient to support legislative 
standing.  Turner, 163 A.3d at 1179. 
3 The plaintiffs relegate to a footnote their suggestion that a majority of Fiscal Committee members 
can bring suit to remedy that committee’s institutional injury, and for good reason as it is a non-starter.  
Motion for Reconsideration at p.4, n.4.  The plaintiffs offer no authority through which the Fiscal 
Committee can sue at all or can suffer an injury, “institutional” or otherwise.  Neither its authorizing 
statute, RSA 14:30-a, nor any other statute in which it is referenced grant it the independent power to 
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committee chair’s standing based on claim of deprivation of right to schedule committee 

business, “we are not willing to assume, without citation to a specific rule, that [his] 

authority is not subject to the power of the full legislature to set its own agenda when it 

decides to do so.”).  

 
II. AUTHORIZATION TO SUE ON BEHALF OF A BODY OF THE 

LEGISLATURE IS NOT EMBEDDED WITHIN LEGISLATIVE 
LEADERS 
 
Tacitly acknowledging the lack of any basis to reconsider legislative standing, the 

plaintiffs again pivot to their argument that the positions of House Speaker and Senate 

President include inherent authorization to bring suit on behalf of those bodies.  No 

different than legislative standing, however, the plaintiffs fail to demonstrate any point of 

fact or law this Court overlooked or misapprehended.   

As a matter of fact, the plaintiffs argue only that certain administrative or 

procedural functions legislative leaders fulfill imbue them with authorization, and that 

past custom and practice allow them to sue on behalf of their respective bodies.  Putting 

aside that the plaintiffs never pleaded any allegations of custom and practice, the 

decisional law on which the plaintiffs rely, in which the issue of legislative leaders’ 

authorization to sue was never raised, does not support any argument that custom and 

practice confirm authorization.  Motion for Reconsideration at 5-6.  Nor do the legislative 

leaders’ functions themselves, such as making committee assignments, establish 

authorization.  Id. at 5.  To the contrary, the absence of any express standing 

                                                             
sue.  Even if the committee could suffer such an injury and sue for redress, Fiscal Committee is not a 
plaintiff, and the plaintiffs do not allege that the committee authorized any such suit. 
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authorization to sue on behalf of the House or Senate in any of the rules or statutes the 

plaintiffs cite confirms that, whatever other functions legislative leaders may have, they 

may not sue on behalf of their respective bodies without those bodies’ authorization.   

As a matter of law, the plaintiffs, and not this Court, overlook ample authority 

confirming the need for authorization for one seeking to sue on behalf of a body of the 

legislature.  Raines v. Byrd, 521 U.S. 811, 829 (1997) (“We attach some importance to 

the fact that appellees have not been authorized to represent their respective Houses of 

Congress in this action . . . .”); Morrow v. Bentley, 261 So.2d 278, 294 (Ala. 2017) (“four 

members who bring the action without the benefit of legislative authorization should not . 

. . be accorded standing to obtain relief on behalf of the legislature.”) (Collecting 

authority).  Against that authority, the plaintiffs offer only, as mentioned, decisions in 

which legislative leaders brought suit, but that did not involve whether suit was properly 

authorized.  In short, without express authorization, the plaintiff legislative leaders lack 

authority as a matter of fact and law to sue on behalf of their respective bodies. 

 
III. TAXPAYER STANDING 

 
A. Standard for constitutional interpretation. 
 
Plaintiffs argue that Part I, Article 8 confers standing on them as taxpayers to 

press their claims.  But they do not focus on the applicable standard courts must utilize in 

construing constitutional provisions.  “When [a trial court] interpret[s] a provision of the 

constitution, [the trial court] must look to [the provision’s] purpose and intent.” Board of 

Trustees of N.H. Judicial Retirement Plan v. Secretary of State, 161 N.H. 49, 53 (2010). 

“The first resort is the natural significance of the words used by the framers.” Id. (citing 
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Lake County v. Rollins, 130 U.S. 662, 670 (1889)). A trial court must “give the words in 

question the meaning [those words] must be presumed to have had to the electorate when 

the vote was cast.” Id. “It is the duty of the court to place itself as nearly as possible in the 

situation of the parties at the time the instrument was made, that it may gather their 

intention from the language used, viewed in the light of the surrounding circumstances.” 

Id. at 54–55 (quotation and brackets omitted). A trial court must consider “a delegate’s 

statements in determining the meaning of an amendment if they interpret the 

amendment’s language in accordance with its plain and common meaning while being 

reflective of its known purpose or object.” Id. at 55 (quotation omitted). 

 
B. The Plain Language Of Part I, Article 8 Does Not Confer Standing 

Upon The Plaintiffs 
 
In 2018, the legislature passed and voters adopted an amendment to Part 1, Article 

8 of the New Hampshire Constitution, as follows: 

The public also has a right to an orderly, lawful, and accountable 
government.  Therefore, any individual taxpayer eligible to vote in the State, 
shall have standing to petition the Superior Court to declare whether the 
State or political subdivision in which the taxpayer resides has spent, or has 
approved spending, public funds in violation of a law, ordinance, or 
constitutional provision.  In such a case, the taxpayer shall not have to 
demonstrate that his or her personal rights were impaired or prejudiced 
beyond his or her status as a taxpayer.  However, this right shall not apply 
when the challenged governmental action is the subject of a judicial or 
administrative decision from which there is a right of appeal by statute or 
otherwise by the parties to that proceeding. 

 
2018 CACR 15 (emphasis added). The plaintiffs contend that this constitutional 

amendment confers standing on taxpayers to sue over any government spending, without 

demonstrating any kind of injury personal to them.  But this Court overlooked or 
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misapprehended no point of law in concluding the contrary, because Part I, Article 8 

expressly states that “the taxpayer shall not have to demonstrate that his or her personal 

rights were impaired or prejudiced beyond his or her status as a taxpayer.”  (Emphasis 

added.)  Part I, Article 8, therefore, by its plain language requires some injury to the 

taxpayer – as a taxpayer – who invokes Part I, Article 8 as the basis for standing to sue. 

The context for Part I, Article 8 brings its language into stark relief.  CACR 15, 

the bill that became Part I, Article 8, responded to the New Hampshire Supreme Court’s 

decision in Duncan v. State of New Hampshire, 166 N.H. 630 (2014).  Duncan 

invalidated a provision within RSA 491:22 that codified taxpayer standing.  166 N.H. at 

648.  Prior to Duncan, RSA 491:22 provided in relevant part: 

The taxpayers of a taxing district in this state shall be deemed to have an 
equitable right and interest in the preservation of an orderly and lawful 
government within such district; therefore any taxpayer in the jurisdiction 
of the taxing district shall have standing to petition for relief under this 
section when it is alleged that the taxing district or any agency or authority 
thereof has engaged, or proposes to engage in conduct that is unlawful or 
unauthorized, and in such a case the taxpayer shall not have to 
demonstrate that his or her personal rights were impaired or prejudiced. 
 

Duncan, 166 N.H. at 637 (quoting then RSA 491:22) (emphasis added).  By contrast, as 

mentioned, Part I, Article 8 provides in relevant part: 

Therefore any individual taxpayer eligible to vote in the State shall have 
standing to petition the Superior Court to declare whether the State or 
political subdivision in which the taxpayer resides has spent, or has 
approved spending, public funds in violation of a law, ordinance or 
constitutional provision.  In such a case, the taxpayer shall not have to 
demonstrate that his or her personal rights were impaired or prejudiced 
beyond his or her status as a taxpayer. 

 



10 
 

NH Const. Pt. I, Art. 8.  While the plaintiffs are correct that Part I, Article 8 intended to 

enshrine taxpayer standing within the constitution, by its plain terms, Part I, Article 8 did 

not intend to enshrine taxpayer standing of the breadth of the pre-Duncan RSA 491:22. 

Part I, Article 8 provides that a taxpayer need not demonstrate an impairment to 

personal rights “beyond his or her status as a taxpayer,” while the pre-Duncan RSA 

491:22 provided only that a taxpayer “shall not have to demonstrate that his or her 

personal rights were impaired or prejudiced.”  Compare N.H. Const. Pt. I, Art. 8 & 

Duncan, 166 N.H. at 637 (quoting RSA 491:22).  CACR 15, in short, tailored itself to the 

standing principles announced in Duncan, namely, that standing requires a particularized 

and concrete injury.  Duncan, 166 N.H. at 642-44.  By contrast with the pre-Duncan RSA 

491:22, taxpayer standing under the plain language of Part I, Article 8 requires an 

impairment to an individual taxpayer’s rights as a taxpayer, a much narrower standard.  

In this way, Part I, Article 8, contrary to plaintiffs’ arguments, did not restore pre-Duncan 

taxpayer standing.  Instead, it constitutionalizes taxpayer standing consistent with 

Duncan’s construction of Part II, Article 74 and the two constitutional provisions operate 

harmoniously.   

As this Court observed, courts in other jurisdictions interpreting similar 

provisions recognize that expenditures of federal funds do not give rise to taxpayer 

standing because they do not concern depletion of the state or local treasury.  See Broxton 

v. Siegelman, 861 So. 2d 376, 383-85 (Ala. 2003) (concluding that temporary use of state 

funds and replenished by a grant of purely federal funds did not confer taxpayer standing 

because the taxpayers’ right to sue stems from the taxpayers’ equitable ownership of the 
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state funds); Hotaling v. Hickenlooper, 275 P.3d 723, 727 (Colo. Ct. App. 2011) 

(concluding that the plaintiff’s status as a taxpayer did not grant him standing to 

challenge a violation of state law in the distribution of purely federal funds through a 

state contract in accordance with federal guidelines); see also St. Paul Area Chamber of 

Commerce v. Marzitelli, 258 N.W.2d 585, 589 (Minn. 1977) (“Loss of Federal assistance 

simply does not analogize to illegal use or waste of state taxpayers’ money, and hence 

does not provide a basis for a justiciable controversy.”).   

The plaintiffs point to the Taylor decision of the Vermont Supreme Court, which 

this Court considered, to argue the opposite result.  But Taylor is not inconsistent with the 

basic taxpayer standing analysis.  Taylor focuses on the nature of the public funds 

themselves, observing that while they once were federal, by the time of suit, fifteen years 

after the expiration of accountability to the federal government, and minimal restrictions 

on their expenditure, they had become, in essence, local general funds.  Taylor v. Town of 

Cabot, 178 A.3d 313, 317 (Vt. 2017).   

Confronted with this analysis, the plaintiffs contend that New Hampshire is 

different because there is a process that the Executive Branch may follow under non-

emergency circumstances. Motion for Reconsideration at 10. This overlooks the fact that 

in both Broxton and Hotaling, the plaintiffs contended that some violation of state law 

supported standing to challenge the expenditure of federal funds, see Broxton, 861 So. 2d 

at 377 (explaining that plaintiff had alleged that federal funds were spent on a project 

entered into in violation of state law); Hotaling, 275 P.3d at 725 (explaining that the 

plaintiff had alleged that federal funds had been allocated to organization to support 



12 
 

abortions in violation of the state’s constitution). Yet, in both cases, the courts found that 

taxpayer standing did not confer standing to challenge expenditures of purely federal 

funds. Broxton, 861 So. 2d at 383-85; Hotaling, 275 P.3d at 727. This was true even a 

jurisdiction that “provides for broad taxpayer standing” akin to that which the plaintiffs 

claim exists in New Hampshire.  Hotaling, 275 P.3d at 726; see also Motion for 

Reconsideration at 9 (claiming a broad authority for taxpayers to challenge spending 

decisions).  The plaintiffs do nothing more than conflate a process, applicable only under 

non-emergency circumstances, for overseeing the distribution of funds, with the scope of 

taxpayer standing. This Court neither misapprehended nor overlooked any point of law or 

fact.4 

Plaintiffs’ claim of taxpayer injury based on the potential necessary expenditure 

of state funds in the event the federal funds are misspent fares no better.  As a general 

matter, states must spend federal funds as the federal government requires or repay them.  

See, e.g., South Dakota v. Dole, 483 U.S. 203, 206 (1987) (“Congress may attach 

conditions on the receipt of federal funds, and has repeatedly employed the power to 

further broad policy objectives by conditioning receipt of federal moneys upon 

compliance by the recipient with federal statutory and administrative directives.” 

(Quotation omitted.)); see, e.g., 2 CFR § 200.338 (identifying penalties for noncompliant 

                                                             
4 Plaintiffs also raise, for the first time, RSA 124.  Motion for Reconsideration at 10-11.  That 
argument, however, goes to the merits of the action, no different than their arguments under RSA 
9:13-d and 14:30-a.  Their attempt to add a substantive claim, even if permitted, does not change the 
fact that they lack standing to pursue this action.  As an aside, however, RSA 124 actually supports the 
Governor’s merits position in that RSA 124:1 recognizes that the State may receive federal aid for 
emergencies and makes no mention of Fiscal Committee approval for their expenditure, while RSA 
124:4 concerns non-emergency federal aid and requires Fiscal Committee expenditure approval.   
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use of federal funds). That reality in no way factored into the decisions upon which this 

Court relied, whose analysis focused on the federal nature of the funds themselves.  See 

Hotaling, 275 P.3d at 725; Broxton, 861 So.2d at 383.  This is likely because of the 

remote nature of that contingency.  Notably, the plaintiffs do not base their legal claims 

on misuse of federal funds, but rather on violation of state statutes that give Fiscal 

Committee certain authority.  More fundamentally, standing analysis presumes that 

government officials will obey the law.  See Clapper v. Amnesty International USA, 568 

U.S. 398 413 (2013) (“In the past, we have been reluctant to endorse standing theories 

that require guesswork as to how independent decisionmakers will exercise their 

judgment. . .We decline to abandon our usual reluctance to endorse standing theories that 

rest on speculation about the decisions of independent actors.”); Schuchardt v. President 

of the United States, 839 F.3d 336, 339 (3d Cir. 2016) (“[B]ecause the plaintiffs could 

rely only on a ‘speculative chain of possibilities’ to support their allegations of future 

harm from unlawful government surveillance, they failed to demonstrate an injury that 

was ‘certainly impending.’”) (Citation omitted).  The plaintiffs may not rely on 

speculative or conjectural potential future harm that depends on government violations of 

federal law to demonstrate a present injury sufficient to support standing.  Cf. 

Conservation Law Foundation v. Public Service Co. of New Hampshire, No. 11-cv-353-

JL, 2012 WL 4477669 at *9 (D.N.H. Sept. 27, 2012) (“A mere possibility that PSNH will 

again forego the permitting process when, at some indeterminate point in the future, it 
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undertakes to modify its facility in some other unspecified way, does not establish that a 

future violation is imminent.”).5 

 
IV. PART I, ARTICLE 8 DOES NOT AUTHORIZE PRELIMINARY 

INJUNCTIONS 
 
Relying on the plain language of Part I, Article 8, this Court determined that, even 

if the plaintiffs had taxpayer standing, they would be limited to declaratory relief.  This 

Court overlooked no issue of law in arriving at its construction of Part I, Article 8.   

The plaintiffs’ arguments to the contrary do not tie to actual language of Part I, 

Article 8, or any standards for construing that language.  To the contrary, when properly 

analyzed, both the plain language and legislative history of CACR 15 cum Part I, Article 

8 support only one conclusion: that the legislature and the people of New Hampshire 

voted to grant standing to taxpayers to seek declaratory relief and declaratory relief alone.  

 
A. Plain language analysis. 
 
The plaintiffs’ argument focuses on the meaning of “declare” in Part I, Article 8.  

In the absence of a definition in the constitutional text, trial courts in New Hampshire 

look to dictionaries to determine the plain meaning of particular words or phrases. See, 

e.g., State v. Boisvert, 168 N.H. 182, 184-85 (2015). Webster’s Third New International 

Dictionary defines “declare” to mean, among other things, “to make clear[,] . . . to make 

                                                             
5 Nor can the CARES Act funds fairly be characterized as the type of strings-free funds at issue in 
Taylor v. Town of Cabot, 178 A.3d 313, 317-318 (Vt. 2017).  Motion for Reconsideration at 11-12.  
After this Court issued its order, the United States Department of the Treasury issued guidelines for 
the expenditure of CARES Act flex funds.  Those guidelines impose additional restrictions on the use 
of CARES Act flex funds.  And the CARES Act funds’ expenditure will be subject to an audit by the 
United States Inspector General.  CARES Act funds are not freely available to the State to spend as it 
wishes with no accountability, and, therefore, are not remotely akin to state general funds.   
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known publicly, formally, or explicitly esp. by language[,] . . . announce, proclaim, or 

publish esp. by a formal statement or official pronouncement.” Webster’s Third New 

International Dictionary 586 (unabridged ed. 2002). Similarly, Black’s Law Dictionary 

defines “declaration” to mean, “A formal statement, proclamation, or announcement, esp. 

one embodied in an instrument.” Black’s Law Dictionary 467 (9th ed. 2009). Black’s Law 

Dictionary also defines “declaratory judgment” to mean, “A binding adjudication that 

establishes the rights and other legal relations of the parties without providing for or 

ordering enforcement.” Id. at 918. 

Together these definitions confirm that “to declare” in the context of Part I, 

Article 8 permits taxpayers to seek a formal determination in Superior Court of the 

legality of a challenged spending decision.  The plain language, moreover, contrary to 

this Court’s construction, provides only for retrospective declaratory relief, meaning the 

provision does not contemplate the standard, prospective declaratory judgment.  See Pt. I, 

Art. 8 (“any individual taxpayer eligible to vote in the State shall have standing to 

petition the Superior Court to declare whether the State or political subdivision in which 

the taxpayer resides has spent or has approved spending public funds in violation of a 

law . . . .”) (Emphasis added).  In no event does the plain meaning authorize the Superior 

Court to order preliminary injunctive relief, or, for that matter, any relief or enforcement 

mechanism.  By its plain language, Part I, Article 8 permits taxpayers to seek a 

retrospective declaratory judgment, which permits the Superior Court to determine the 

legality of a particular spending decision but prevents the Superior Court from ordering 

any additional relief.  
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Once again, the context of “to declare” in Part I, Article 8 underscores the limited 

nature of the relief it offers.  As mentioned, Part I, Article 8 responded to the Duncan 

decision, concerning the taxpayer standing provisions of RSA 491:22. CACR 15, which 

became Part I, Article 8, provided that taxpayers would have standing to petition the 

Superior Court to “declare” and nothing more, while the pre-Duncan version of RSA 

491:22 provided that taxpayers had standing to petition the Superior Court for “relief” 

with no other modifiers (or limiters).  Compare N.H. Const. Pt. I, Art. 8 & Duncan, 166 

N.H. at 637 (quoting then RSA 491:22).  Whatever the pre-Duncan RSA 491:22 might 

have said about available relief, by its language, and by design, Part I, Article 8 expressly 

limits relief to taxpayers to declarations. 

 
B. Legislative history analysis. 
 
Though the language of Part I, Article 8 is not ambiguous, a review of CACR 

15’s legislative history shows that the plain language analysis, detailed above, comports 

with the framers’ intent—to grant taxpayers standing to seek declaratory judgments.  

During the development of CACR 15, the House Judiciary Committee rejected 

invitations to amend the language and create more avenues to seek relief. For example, 

the Nashua Taxpayers Association proposed changing CACR 15’s language to specify 

that the Superior Court can make a determination and order appropriate relief. Exhibit A 

at 29. The House Judiciary Committee voted unanimously to retain the “to declare” 

language and not amend CACR 15. Exhibit A at 9.  

The House Judiciary Committee emphasized the limited scope of CACR 15 when 

it reported the resolution to the full House. Representative Paul Berch explained, “This 
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constitutional amendment restores to the taxpayers of our state the legal ability to bring 

certain lawsuits relating to the spending of public funds by the state or the political 

subdivision in which the taxpayer resides.” Exhibit A at 4 (emphasis added).  

After the House passed CACR 15, it proceeded to the Senate Judiciary Committee 

where it was introduced as providing taxpayers with the opportunity to seek a declaratory 

judgment. Exhibit B at 1. Representative Berch, who introduced the bill, told the 

committee that the amendment “[a]llows taxpayers eligible to vote to request a 

declaratory judgment as to whether the appropriate political subdivision has spent or 

approved public funds in a manner” inconsistent with the law. Exhibit B at 1 (emphasis 

added). CACR 15 later passed in the Senate and went to people to vote on and approve. 

N.H.S. Jour. 510-11 (2018) (available at 

http://www.gencourt.state.nh.us/scaljourns/journals/2018/SJ%2015.pdf).  

The legislative history and discussion of CACR 15 demonstrate that the 

legislature and voters understood that they were conferring standing upon taxpayers to 

seek declarations and only declarations.  The legislature declined invitations to amend the 

resolution in a way that would expand the scope of taxpayer standing and consistently 

compared the amendment to declaratory judgments and advisory opinions. Nowhere does 

the legislative record reflect that the proponents of the amendment considered that it 

would provide for the sweeping injunctive relief sought by the plaintiffs. Accordingly, 

this Court has properly construed the legislative intent behind Part 1, Article 8 and should 

deny the plaintiffs’ motion for reconsideration. 
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CONCLUSION 

For all of these reasons, and those argued in prior pleadings, the plaintiffs fail to 

demonstrate any point of fact or law that this Court overlooked or misapprehended, and, 

therefore, their motion for reconsideration lacks merit.   

Respectfully submitted, 
 
CHRISTOPHER T. SUNUNU,  
GOVERNOR OF THE STATE OF NEW 
HAMPSHIRE 
 
By his attorneys, 
 
GORDON J. MACDONALD 
ATTORNEY GENERAL 

 
May 11, 2020 /s/ Daniel E. Will     

Daniel E. Will, Bar #12176 
Solicitor General 
 
/s/Anthony J. Galdieri 
Anthony J. Galdieri, Bar #18594 
Senior Assistant Attorney General 
 
/s/Sean R. Locke 
Sean R. Locke, Bar #265290 
Assistant Attorney General 
 
New Hampshire Department of Justice 
Office of the Attorney General 
33 Capitol Street, Concord, NH  03301-6397  
(603) 271-3650 
 
daniel.e.will@doj.nh.gov 
Anthony.j.galdieri@doj.nh.gov 
Sean.r.locke@doj.nh.gov  
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I, Daniel E. Will, hereby certify that a copy of the foregoing objection to 

plaintiffs’ motion for reconsideration, was sent via the court’s e-filing system to the 

following counsel of record: 

Gregory L. Silverman, Esquire, counsel for Senator Lou D’Allesandro, 
and Senate President Donna Soucy 
 
Paul Twomey, Esquire, counsel for Representative Mary Jane Wallner, 
and Speaker of the House of Representatives Stephen Shurtleff 

 
 
May 11, 2020 /s/ Daniel E. Will     

Daniel E. Will 
 

 










































































